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Law, says the judge as he looks down his nose, 
Speaking clearly and most severely, 
Law is as I’ve told you before, 
Law is as you know I suppose, 
Law is but let me explain it once more, 
Law is The Law. ih 
Yet law-abiding scholars write; 
Law is neither wrong nor right, 
Law is only crimes 
Punished by places and by times, 
Law is the clothes men wear 
Anytime, anywhere, 
Law is Good-morning and Good-night. 
—W. H. Auden 


I 


¥ PURPOSE IN THIS PAPER is to explain, as briefly and as clearly 
M as I can, the logical status and significance of a legal state- 


ment. My purpose is not, let me add at once, to present a 
primer of professional logic suitably flavored with illustrations from the 
law:' for what I am principally concerned with is to try to map out the 
logical geography of legal concepts, and to do this from the point of view 
of a modern, rather than traditional, analysis.? 

Although lawyers are daily engaged in finding, stating, deciding, pre- 
dicting or simply applying legal rules, and often enough perform these ac- 
tivities with respectable efficiency, they seem nevertheless quite unable to 

* Bigelow Teaching Fellow, University of Chicago Law School, 1951-52. / 

1 See, e.g., Treusch, The Syllogism, in Hall, Readings in Jurisprudence, c. XII (1938), and 
Morris, How Lawyers Think, 60 et seq. (1937). 

* For the expression “‘logical geography’’ I am indebted to Ryle, The Concept of Mind 7 
(1949). This masterpiece shows more clearly than perhaps any other book the practical method 
and extreme value of logical analysis. 
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explain exactly what it is they do, or say, in the performance of these 
operations. “Many people,”’ as Professor Ryle* has so well put it, “can 
operate with concepts but cannot talk sense about them; they know by 
practise how to operate with them, anyhow inside familiar fields, but they 
cannot state the logical regulations governing their use. They are like peo- 
ple who know their way about their own parish, but cannot construct or 
read a map of it, much less of the region or continent in which their parish 
lies.””* 

Yet it must not be supposed that in canvassing the help of logic I intend 
to build a “system.” It is important to make this clear because a common 
fallacy has been that logic aims at the construction of an exhaustive, per- 
fect and definitive legal system or, at any rate, that its application can 
yield an ultimate and rigidly scientific certainty in law. Thus it has been 
assumed, especially by the “‘pure”’ theorists of law,® that “system,” “sci- 
ence” and “logic” are all somewhat synonymous expressions and that for 
positive law to claim the privileged rank of “science” it must form (what 
they call) a “logically exclusive, homogeneous and unalterable complex 
of norms.’ And, curiously enough, even those who, admittedly from a 
completely different viewpoint, have argued with Holmes that the life of 
law has not been logic but experience’ (or have protested against Euclide- 
an legal thinking*) have made, in effect, a very similar assumption. 

* Ryle, ibid., 7-8. 

‘Two recent contributions, however, have attempted to tell us more exactly where we 
stand: Williams, Language and the Law I-IV, 61 L.Q. Rev. 71, 179, 293, 384 (1945), 62 L.Q. 
Rev. 387 (1946); Levi, An Introduction to Legal Reasoning (1949). Although I have profited 
greatly from both these writers, my analysis differs substantially from theirs. See also some of 
the older contributions, in particular Patterson, Can Law be Scientific?, 25 Ill. L. Rev. 121 
(1930); Dewey, Logical Method and Law, 10 Cornell L.Q. 17 (1924); Cohen, The Place of Logic 


in the Law, 29 Harv. L. Rev. 622 (1916); Wigmore, The Terminology of Legal Science, 28 
Harv. L. Rev. 1 (1914). 


5 E.g., Hans Kelsen. For a penetrating discussion of his work, see Stone, The Province 
and Function of the Law 91 et seq. (1950). 


* Consult Jones, Historical Introduction to the Theory of Law 231 (1940). 


7 Cf. Holmes, The Common Law 1 (1881). In this book, however, Holmes’ main concern 
was not with ‘‘experience’”’ but with analysis, both historical and logical, of certain legal 
rules and concepts. Nor can there ever be a conflict between “‘experience’”’ on the one hand 
and ‘‘logic’’ on the other. It is true, of course, that the biography of a given rule is somewhat 
different from its logic, but the difference implies no contradiction. In the one case, our business 
is a historical report which may supply valuable social insight or experience; in the other, we 
are concerned with the consistency and compatibility of one rule with another. The short 
point is that Holmes’ oft-quoted and rather overworked dictum possesses but an extremely 
limited validity; without drastic qualification it is exceedingly misleading. For a fuller and 
more significant statement of Holmes’ views, see Holmes, Law in Science and Science in Law, 
Collected Papers 210 (1921); compare also Yntema, Mr. Justice Holmes’ View of Legal 
Science, 40 Yale L.J. 696 (1931). 

* See Frank, Justice Holmes and Non-Euclidean Legal Thinking, 17 Cornell L.Q. 568, 572 
(1932). 
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Such a view of logic, however, would be profoundly and substantially 
mistaken. The logical function is not to platonize an ideal legal scheme, 
but to analyze the components of that scheme. The function is precisely to 
tell us, for example, what we mean, or what we want to mean, by invoking 
such vague and variable terms as “certainty” or “system.” Logical analy- 
sis (at any rate in its modern sense) does not intend to give us, in a par- 
ticular field, more knowledge about more rules, but to make what we al- 
ready have rather more precise;’ it does not seek penultimate complete- 
ness, but internal consistency and clarification. In an important and also 
very prosaic sense the modern machinery of logic is designed to make us 
understand what exactly it is that we are talking about.’° 

Since what will be said hereafter may easily appear slightly technical 
and somewhat disconnected, it will be worth while to explain immediately 
what constitutes my central argument. Practically all of what we are 
wont to call our legal thinking is vitiated by one great error and indeed an 
error of a very special kind. The error is caused by what modern logicians 
would describe as a category-mistake which is the failure to allocate legal 
concepts to their proper logical types or categories." For the conceptual 
geography of our law (as indeed of any law) reveals two entirely separate 
areas. Each poses a distinct and distinctive type of problem and each has 
a rather different bearing upon the ultimate question of whether the law 
can in fact be certain or truly scientific. The first type of problem I may 
call (for want of a better name and certainly quite undogmatically) the 
logic of description,” and the second type may be denominated (perhaps 
with rather more conviction) the logic of attitudes. 

* Wisdom, Interpretation and Analysis 14 (1931). 


1° This conception of logic seems at first sight quite unorthodox, especially to those to whom 
logic is the study of the Aristotelian syllogism and little else. But at the present time logic has a 
much wider range and meaning; it has become, as John Locke originally suggested, ‘‘another 
sort of logic and critic than what we have hitherto been acquainted with,’’ An Essay on Human 
Understanding, Bk. IV, c. 21, § 4 (3d ed., 1934). It must also be pointed out, however, that it 
was actually only in the process of re-examining the formal relations between propositions that 
modern logical philosophers (Peano, Frege, Russell and others) discovered the tricks which 
both language and our habitual way of manipulating concepts had for so long played upon 
us. As G. E. Moore has said: ‘‘It seems to me very curious that language . . . should have 
grown up as if it were expressly designed to mislead philosophers; and I do not know why it 
should have,’’ Moore, Philosophical Studies 217 (1922). See also Stebbing, A Modern Intro- 
duction to Logic 476 et seq. (6th ed., 1948); Ayer, Language, Truth and Logic 46 et seq. (1936); 
Flew, Language and Logic, c. 1 (1951); Russell, Our Knowledge of the External World, c. 11 
(1941); Pap, Analytical Philosophy 445 et seq. (1949). 

1 The nature of category-mistake is well discussed by Ryle, op. cit. supra note 2, at 16-18. 
Very briefly, an example of a category-mistake is to regard the “‘average taxpayer’ as a fellow- 
citizen; to think, in other words, that both are two persons in the same sense of the word 
“‘person.”’ For a fuller discussion of category-mistake, see Hofstadter, Professor Ryles’ Cate- 
gory-Mistake, 48 J. of Phil. 257 (1951). 


1% By the logic of description I mean very roughly what Professor K. N. Llewellyn has 





184 THE UNIVERSITY OF CHICAGO LAW REVIEW [Vol. 20 


The logic of description deals with the inferential pattern of legal think- 
ing; it investigates legal rules as such, i.e., as expressed purely descriptive- 
ly in terms of facts and consequences, and tries to explain how, or to what 
extent, they are compatible and consistent with each other. The logic of 
attitudes, on the other hand, deals with the specific role played by value 
judgments in the formulation of legal principles; above all, it attempts to 
analyze the “logical” and linguistic devices by which lawyers seek to at- 
tain their moral objectives. Thus, for example, it has only recently been 
shown that in reasoning with concepts such as “harm,” “wrong,” “fault” 
or “duty” (as well as many similar concepts) we are using persuasive, and 
not logical, definitions.”* 

However, in separating these two areas and their two distinct types of 
problem, I do not wish to imply that they are completely unrelated. For it 
is obviously true that our legal reasoning is at almost every turn shot 
through with emotive attitudes and values. But just as the “rolled-up 
plea” has first to be unraveled to ascertain what it says,‘ so analysis must 
also distinguish between different intellectual operations; especially if 
such a differentiation can throw important light on the nature of our dif- 
ficulties. At any rate, the principles of logical inference are not all the same 
as the principles serving good intentions. 

My plan of attack will be as follows: I shall, in the first place, discuss the 


logic of discription and try, in this connection, to explain the behavior of 
legal concepts and to distinguish descriptive from attitudinal or emotive 
concepts; and I shall also try to recommend certain rules for the better 
manipulation of purely descriptive legal concepts. In the second place, I 
shall deal with ethical-legal value judgments and discuss persuasive defini- 
tions. Lastly, and by way of summary, a few remarks will follow upon the 
nature of legal certainty as this discussion has revealed it. 


II 
DEDUCTION, INDUCTION AND ANALOGY 


At the risk of appearing both elementary and pedantic, I must at the 
outset say a few words about the significance of the terms “deduction,” 


called ‘‘a system of description’’ which is ‘‘the most purely descriptive logical arrangement 
of the rules of cases.’’ Llewellyn, The Bramble Bush 70 (1951). His further argument, how- 
ever, is that the “‘logical system refuses to remain on the level of description’’ because the 
‘logical system shifts its content to the level of Ought.’’ Ibid., at 71. 


18 Stevenson, Ethics and Language 206 et seq. (1947), and by the same author, Persuasive 
Definitions, 47 Mind (N.S.) 331 (1938). 


4 Cf. Sutherland v. Stopes, [1925] A.C. 47; Winfield, Textbook of the Law of Tort 280-81 
(1950). 
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“induction” and “analogy,” for a discussion of these terms will give us a 
clearer understanding of what we mean by the logical pattern of reasoning, 
whether it be legal or any other reasoning.” 

Deduction traditionally means reasoning from universal to particular.” 
Thus from the proposition “All men are mortal” we can validly deduce or 
infer that Jones, or Smith, or Robinson is mortal simply because the mor- 
tality of the latter mortals is contained in, or implied by, the mortality of 
all men. The universal “entails” the particular; the particular “follows 
from”’ the universal.'* By induction we mean reasoning from particular to 
universal; instead of deriving instances from a general law, we establish 
that general law from one or several particulars.!* We want to be able to 
predict that certain things or events that may have happened in the past 
will also happen in the future. For example, from having observed that 
Jones and Smith and Robinson have died we wish to state that mortality 
will hold good of all men. We can see therefore what our problem is: we 
cannot simply say that because Jones has died, or Smith has died, and so 
on, that therefore Tom, Dick and Harry will also die. For in doing this we 
would only accumulate specific instances of mortality which by themselves 
alone do not provide a valid basis for prediction: we cannot infer anything 
at all from merely enumerated or accumulated past instances.” 

To say, therefore, that Tom, Dick and Harry will one day die means 
that they must resemble Jones, Smith and Robinson in certain respects 
and that because of this resemblance mortality can be predicated of all of 

* For a lucid summary, see Cohen and Nagel, An Introduction to Logic and Scientific 
Method 8-13, 273-88 (1934). For a discussion of the technical difficulties, see Stebbing, A 


Modern Introduction to Logic 210-26, 243-56 (6th ed., 1948); also by the same author, Logic 
in Practice 32 et seq. (3d ed., 1948). 


8 For a fine discussion of what is meant by “‘reasoning,’’ see Stebbing, Logic in Practice 
10-12, 28-31 (3d ed., 1948). 


17 Consult Joseph, An Introduction to Logic 378 n. 1 (2d ed., 1925). 


18 Deduction thus defined raises the so-called ‘‘paradox of inference’’: if the conclusion 
is not contained in the premise, it cannot be valid; and if the conclusion is not different from 
the premise, it is useless; but the conclusion cannot be contained in the premise and also be 
useful; hence, an inference cannot be both valid and useful. But Cohen and Nagel, op. cit. 
supra note 15, at 175-76, have shown that the paradox disappears once the phrase “‘is con- 
tained” (which is a spatial metaphor) is replaced by the word ‘‘implied’’ and when it is real- 
ized that the relation of ‘‘implication”’ is of such unique type that only confusion is courted 
when it is replaced by some analogous relation which has some of its formal properties. It is, 
therefore, wrong to think that the value of deduction is purely psychological, although the 
latter element is obviously important; contra Williams, Language and the Law IV, 61 L.Q. 
Rev. 384, 398-400 (1945). 

1* Stebbing, A Modern Introduction to Logic 243 et seq. (6th ed., 1948); also Joseph, 
Introduction to Logic 378-80 (2d ed., 1925). 


® Stebbing, ibid., at 246-49. 
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them. The resemblance is that the six people here mentioned have the 
same bodily structure usually described as “human”: since we know from 
past experience that all humans die, it follows that Tom, etc., being hu- 
man, will also die.” It is simply because we possess knowledge of this posi- 
tive resemblance or analogy that the inductive principle will seem conclu- 
sive; yet in the nature of the case it only has a high degree of probability: 
indeed, so high a probability that in the present state of knowledge, we 
cannot doubt that “‘all men are mortal.” Nevertheless, it is at least possi- 
ble that some newly discovered pill or powder may one day extend human 
life indefinitely. In that contingency, the inductive principle of mortality 
would become invalid—and for the simple reason that the known analogy 
would no longer be positive but negative: the new immortals would possess 
a different anatomy, an anatomy spiced with the elixir of life. 

Again, deduction and induction, far from being antithetical, are in ef- 
fect complementary procedures.” For in order to be able to deduce we 
must have an inductive generalization to deduce from; and in order to 
know whether a certain generalization has validity we must be able to de- 
duce. When, for example, we say that a hypothesis or generalization does 
not fit the facts, all we mean is that a conclusion does not follow from the 
premise, i.e., it does not enable us to make a valid deduction. Yet al- 
though, in scientific reasoning, induction must precede deduction, the 
mental operation of deduction should not be overrated both as regards its 
importance or its independence. Where we establish an inductive principle 
of relatively small range—where, in other words, the inductive universal 
contains only a small number of particulars—we can immediately see 
whether the conclusion (or particular) follows from the premise (or uni- 
versal). The validity or invalidity of the deduction would reveal itself in 
the very process of our inductive labors without having to resort to a sepa- 
rate and grandiose syllogism. 

The direct interrelation between induction and analogy must now be 
quite apparent; analogy in this sense is inherent, as it is indeed the central 

™ Keynes, A Treatise on Probability 217-73, esp. at 220 et seq. (2d ed., 1929). This re- 


semblance is called the known positive analogy to distinguish it from the total positive analogy 
where the resemblance is unknown; a dissimilarity is, of course, a negative analogy. 


= “‘As a logical foundation for Analogy, therefore, we seem to need some such assumption 
as that the amount of variety in the universe is limited in such a way that there is no one 
object so complex that its qualities fall into an infinite number of independent groups (i.e., 
groups which might exist independently as well as in conjunction).’’ Keynes, ibid., at 258. 
Hume’s statement, cited ibid., at 222, puts the matter in a nutshell: ‘‘Without some degree 
of resemblance, as well as union, ’tis impossible there can be any reasoning.”’ See also the 
excellent essay, Flew, Language and Logic, c. V (1951). 


%3 Cf. Cohen and Nagel, op. cit. supra note 15, at 276-77. 
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factor, in all inductive reasoning. But there is also another sense in which 
“analogy” is used. Both Aristotle** and Mill* distinguished a third form of 
reasoning which is neither like deduction nor induction, but is reasoning 
from part to part or particular to particular. Now it is true that a man’s 
mind may sometimes connect one particular with another without making 
the connection dependent upon any property which both particulars pos- 
sess in common. This, however, is a purely intuitive process which psy- 
chologists refer to as an “association of ideas,’ and it cannot be described 
as a form of logical reasoning at all. For to infer one particular from an- 
other one must presuppose the existence of at least one common property 
which, in turn, presupposes some kind of general principle. Thus analo- 
gous reasoning from particular to particular becomes a rather special in- 
stance of induction. The word “analogy” must therefore be understood in 
its inductive sense alone, and not as a separate type of reasoning.”” Never- 
theless, the intuitive or associative analogy cannot be completely disre- 
garded; it has a special relevance in the law and we shall meet it again 
when describing the logic of attitudes.” 


PRECEDENTS AND PRINCIPLES. THE BASIC PROBLEM 


What may perhaps be regarded as the official common lawyers’ theory 
is to the effect that code law represents a type of deductive reasoning, 
whereas case law is pre-eminently inductive.”* With the former aspect of 


*4 See Analytica Priora 69a (McKeon ed., 1941). 
8 A System of Logic, Vol. II, c. iii, § 3 (1850). 


% Cf. Joseph, Introduction to Logic 541-42 (2d ed., 1925): “‘Anyone must admit when 
questioned, that unless he supposed 6 to share with a the conditions on which the presence of 
y depends, he could not rationally infer it in b because he found it in a; and a process which 
cannot be rationally performed can hardly be called a process of reasoning. But that supposi- 
tion is the supposition of a general connection: and therefore inference from particular to par- 
ticular works through an implicit universal principle.”’ 

*7 It may be noticed that Russell, Human Knowledge 193 (1948), uses the word “‘analogy”’ 
in yet another sense. This does not, fortunately, concern us here. 


%8 See infra pp. 210 et seq. 


* Allen, Law in the Making 248 (2d ed., 1930): ‘‘Whereas precedent is inductive, enact- 
ment clearly imposes the necessity of deduction upon the courts.”” But compare the following 
remark: ‘“The thought seems erroneous but the emphasis has some meaning,”’ Levi, Intro- 
duction to Legal Reasoning 19 (1949). For a criticism, see Simpson, Law in the Making, 4 
Modern L. Rev. 121, 124 (1940). Indeed it would seem that the introduction of the case method 
in teaching derives from the belief in the logical validity of induction. As Judge Learned Hand 
tells us: ‘‘Langdell had arrived at the case-system because he thought of law as a set of prin- 
ciples to be derived from the reports by the process of induction; he appealed to the analogy of 
the physical sciences, and it may be that it was this that, some years before, had so much im- 
pressed President Eliot of Harvard University, who had himself been a chemist... . [I]t is 
hard to resist the belief that this basic concept had something to do with the persistency 
with which [Langdell] sought to find uniformity amid the decisions, which were by hypothesis 
the phenomena for his inductions.’’ Hand, The Spirit of Liberty 140-41 (Dilliard ed., 1952). 
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the matter I shall later deal.** For the present, I should like to concentrate 
on case law in order to explain how general legal principles may emerge. 

Let us assume that a court has decided in two cases, C, and C;, to grant 
relief in damages. Suppose that in C, the defendant, driving his car, unin- 
tentionally hits and injures a pedestrian plaintiff. And suppose that in C, 
the situation is the same except that the plaintiff is not a pedestrian but a 
passenger in another car and that the injuries occur in different places and 
at different times of day. 

Now it is clear that C, and C, are both “precedents,” but precedents of 
what? What do they tell us? What principle do they contain? To answer 
this, we can reason in two ways. First, we can say that “there are two 
cases in which the courts have held that the driver of a car unintentionally 
injuring a pedestrian or passenger is liable in damages.”’ Secondly, we can 
say that all “drivers of cars who unintentionally injure others, whether 
pedestrian or passenger, are liable in damages.” At first sight, there seems 
to be little or no difference between these two propositions; yet the differ- 
ence is very great and it is important to understand why this is so. 

The first proposition (beginning with “there are two cases” etc.) is 
technically called a particular proposition because it tells us something of 
an indefinite part of a class, i.e., of two or some drivers, whereas the sec- 
cond proposition, styled a universal proposition, predicates something 
about all members of a class.** Yet consider again the particular proposi- 
tion. It only tells us that two drivers have been held liable in damages. It 
is thus no more than a report of what the courts have done; it is history 
which by itself does not generate a principle. The universal proposition, on 
the other hand, does not affirm the existence of a historical fact: its im- 
portance is that it is not existential but functional.** For what it says is 
this: if any driver unintentionally hits and injures a pedestrian, etc., then 
he will be liable in damages. It does not say that there were or that there 
will be such drivers; it merely argues that a certain class of drivers cannot 
both injure people and not be liable in damages. 

It will be readily admitted that legal precedents are, from a logical point 
of view, just particular propositions which only report the existence of 
certain historical events; and that in order to obtain a general or function- 
al rule or principle we must have a universal proposition. Hence, the cru- 


% See infra p. 203 et seq. 


* For a full discussion of such propositions, see Stebbing, op. cit. supra note 10, at 33-56; 
Cohen and Nagel, op. cit. supra note 15, at 44-50. 


* For the distinction between existential and functional propositions, see Stebbing, ibid., 
75-76. 
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cial problem with which we are confronted is to derive the universal propo- 
sition from the particular proposition. To find the so-called ratio decidendi 
from one case, or from a line of cases, simply means to transform a par- 
ticular proposition into a universal one. This, however, is our greatest 
difficulty, for how, precisely, is this transformation to be made? 

It might perhaps be argued that the limitation of the particular proposi- 
tion is not a serious deficiency at all. For instead of saying that there are 
some drivers who have been held liable in situations C, and C,, we could 
say that “all drivers falling within situations C, and C; are liable in dam- 
ages.” But such a procedure would be of no assistance whatsoever. The 
new universal proposition would only be an enumeration of particular in- 
stances. We would, in effect, be taking advantage of the inherent—and 
only too often unnoticed—ambiguity in the word “all,”’** and merely let 
the word “all” stand for those instances which “some’’ had, though in a 
rather different way already indicated. Again, the new proposition would 
presuppose that there can be, and indeed that there must be, an exact 
repetition of the instances C, and C,. Yet we all know that an exact repe- 
tition of events never happens, except perhaps in the common usage of 
that stubborn phrase that “history repeats itself.” 

Turn therefore which way you will, the universal proposition (which, as 
we have seen, represents the norm or rule or principle we must establish) 
will have to allow for some amount of variation, and we will have to finda 
general concept which will cover that variation. It is at this point that in- 
duction and analogy come in. From certain positive or negative resem- 
blances between C, and C; we must inductively produce a principle that 
will amount to a universal proposition. 

However, the process of scientific induction (which we have previously 
considered) and the inductive process in the law (which we may briefly 
call legal or normative induction) are very different indeed. In a scientific 
process of induction the known analogy we choose must ultimately be 
verifiable by empirical tests. It is in this sense alone that a scientific propo- 
sition can be either true or false. But in the case of legal or normative in- 
duction we do not seek to establish a truth but seek to establish a norm or 
rule. In choosing, therefore, the positive or negative analogy that will de- 
termine the legal rule, the analogy will not be empirical or scientific; the 
choice of analogy will depend upon what, with regard to the task of rule- 

8 To illustrate this ambiguity, take the following two statements: (i) All words in this 
paper are printed in black ink; and (ii) All men are mortal. In (i), ‘‘all’’ denotes an enumerated 


and finite group of things; in (ii) ‘‘all’’ means “‘all possible’”’ members of a class, which goes 
beyond mere enumeration. 
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making, the legal mind** may deem important. Importance, however, is a 
matter of purpose and of point of view,® so that our legal induction will be 
guided by the attitudes that we may have towards certain injurious driv- 
ers or by the possible results we think we can achieve by punishing them 
with damages. More, of course, will be said about all this at a later stage 
of this discussion; for the present we are mainly concerned with the logical 
problems that are involved in the formulation of a general principle out of 
particular instances. As we have seen, we must find our universal proposi- 
tion, and to find this proposition we must say something about a// mem- 
bers of a given class. The precise task, then, is to delimit or define a certain 
class of injurious drivers of whom liability in damages can be predicated. 
But to make all this clearer it is necessary to discuss briefly both the con- 
cept of a class and definition by intension. 


THE THEORY OF CLASSES AND DEFINITION BY INTENSION 
Looking again at our previous universal proposition it will immediately 
be seen that it states a relation between two classes.** These classes were, 
briefly, (i) all drivers unintentionally injuring people in certain situations 
and (ii) (defendants) liable in damages.*” 
The next question is how we can define classes (i) and (ii). Class (ii) 


* The expression “legal mind”’ is, of course, a euphemism for the kind of thinking lawyers 
are traditionally associated with. See Amos, The Legal Mind, 49 L.Q. Rev. 27 (1936). But 
compare also Thomas Reed Powell’s more humorous definition: ‘‘If you think you can think 
about something else without thinking about what it is attached to, then you have what is 
called a legal mind,” cited from an unpublished manuscript, in Thurman Arnold, Criminal 
Attempts—The Rise and Fall of an Abstraction, 40 Yale L.J. 53, 58 (1930). 

%* Stebbing, Logic in Practice 13, 16-17 (1934): “It is desirable to understand what the 
word ‘important’ means. To say of anything that it is ‘important’ is to say that it ‘makes a 
difference relevant to our purpose.’ Noting has importance apart from a purposive being. 
What makes a difference for one purpose makes no difference for another purpose. Hence, 
importance is relative to a point of view. It must be insisted that for different purposes differ- 
ent properties are important. The reader would be well advised if, whenever he meets the 
word ‘important’ in a serious discussion, he were to ask himself: ‘Relative to what purpose, 
or from what point of view, is this important?’ ”’ 

* On the theory of classes, see Russell, Introduction to Mathematical Philosophy 12-14, 
181 et seq. (2d ed., 1920); Stebbing, ibid., at 139-42, 502-5; and see also the short discussion, 
Williams, Language and the Law, 61 L.Q. Rev. 179, 189 et seq. (1945). 

57 Russell, ibid., at 182, called classes “logical constructions”’ or “‘logical fictions,’ because 
taken by themselves classes are ‘‘incomplete symbols’’ since they do not assert anything about 
themselves. But Professor Stebbing pointed out, ibid., at 158, that ‘‘(there) is nothing fictitious 
about logical constructions. To say that tables are logical constructions is not to say that 
tables are fictitious, or imaginary or in any way unreal.’’ The same criticism must apply to 
the “fiction-theory”’ in jurisprudence. ‘‘In a sense,’’ said Jerome Frank, Law and the Modern 
Mind 167 (1930), ‘‘all legal rules, principles, concepts, standards—all generalized statements 
of law are fictions.”’ If this means that the law is an illusory fiction, it is clearly untrue. All that 
‘fiction’ can here mean is (i) that legal classes and concepts are logical constructions and 
(ii) that a legal principle or rule is not an existential, but a functional, proposition. For a 
full review of the ‘‘fiction-theory,’’ see Jones, op. cit. supra note 6, at 164 et seq. 
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does not need further definition, for it only states a consequence that at- 
tends a certain type of careless driver, and at this moment we are not in- 
terested in the consequences but in the class of facts upon which certain 
consequences will follow. It is clear, therefore, that in order to be able to 
infer which drivers will be liable in damages, we must have a precise 
knowledge of the members of class (i). In other words, we must find the 
defining quality of the class of injurious drivers that will include not only 
the situations in C, and C:, but also the situations in C3, Cy... . CG. 
Since, however, we will never be able to enumerate all these possible situ- 
ations—and since these situations may in fact be infinite and not even 
theoretically enumerable**—we shall have to derive our knowledge about 
all these situations by what logicians call a “definition by intension” or 
“connotation” (i.e., by the assigning of a common property) and not by a 
“definition by extension” or “denotation” (i.e., by enumeration).*® 

But the difficulty now is that a given class can always be defined by 
many different characteristics selected from the many known analogies 
which, though interchangeable for many practical purposes, are never 
unique, i.e., they do not refer to one set of members alone.“ Take, for 
example, the class “men.” It may be defined as “featherless bipeds, or as 
rational animals, or (more correctly) by the traits by which Swift deline- 
ates the Yahoos.” But the quality of “featherless biped” may apply to 
gorillas as well as men, whereas “rational animal” may exclude lunatics or 
small infants but may (conceivably) include trained dogs. 

It will immediately be seen how variegated the number of the defining 
properties of class (i) may be. A court of law might hold that the drivers in 
C, and C, were liable, and that drivers in C3, C, . . . . C, will be liable, be- 
cause of any, or almost any, combination of the following analogies. 

(i) The (defendant’s) name was Smith (or any other specified name) ; or 
(ii) the injury occurred at a particular time of day; or (iii) the injury oc- 

%* These situations are thus very similar to natural numbers. ‘We cannot enumerate 


all the natural numbers: they are 0, 1, 2, 3, and so on. At some point we must content ourselves 
with ‘and so on,’’’ Russell, ibid., at 13; but see note 39 infra. 


See Stebbing, op. cit. supra note 35, at 243 et seq; Cohen and Nagel, op. cit. supra 
note 15, at 31-33. It must not be thought, however, that all legal principles are intensional 
rather than extensional. The legal statement, for example, that “‘all persons in this room will go 
to prison’”’ enumerates a given class of people. Only in those cases where we try to establish a 
principle or rule, without being able to enumerate all the covered situations, does definition 
by intension become essential or inevitable. 


“ It is also important to appreciate that we can ‘‘know a class through the defining prop- 
erty, not through acquaintance with its members, even when the members are of such a sort 
that we could be, or actually are, acquainted with each one.”’ Stebbing, ibid., at 142. 


® Russell, op. cit. supra note 36, at 14. 
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curred on a highway; or (iv) the injury was committed by drivers of auto- 
mobiles; or (v) the automobiles were of a certain kind; or (vi) the injury 
was “direct” as distinguished from “‘indirect’’; or (vii) the injury was 
“likely” to ensue by driving in a certain manner;* or (viii) the drivers 
were “careless”; or (ix) the injury was the result of a negligent act inde- 
pendently of the fact that the defendants were drivers; or (x) the injury 
constituted a “wrong” or “fault” or “unjustified harm;” and so on. 

Some of these analogies seem strange and even absurd. Yet it would be 
wrong to think that liability because (say) the defendant has a particular 
name, or has committed a tort at a particular time, is an “illogical” type of 
liability. Such liability would, in our day and age, be regarded as “irra- 
tional”; but it should be clear that all we mean by irrationality in this 
context is simply that this type of liability would not fit our contemporary 
and generally accepted ideas as to what should constitute a legal ‘‘fault.’’** 
My main point, however, is to show and stress the versatility of the defin- 
ing concepts which we may obtain by the inductive process or by reason- 
ing by analogy. Since the class membership of injurious drivers comprised 
by each defining concept will either immediately or eventually diverge, 
the adoption of any particular concept will produce a different biography 
of a rule. 

The upshot is that there is no logical compulsion in the doctrine of 
precedent to give us one principle of law.** The logical compulsion only 
exists insofar as the precedents provide a wide or limited range of analogy, 
and provided the court keeps within this range of analogy, the reasoning 
is logical simply because it is inductive; if it goes outside that range, the 
reasoning is not logical since, without analogy, there can be no induction. 
If, for example, the court had formulated a rule concerning our injurious 
drivers without any regard whatever for the analogies indicated in our 
previous list, the reasoning would have been completely disconnected 
with the precedents in question. But there is a further point. Suppose that 
the court decides that the drivers in C, and C., and the drivers in C3, C, 
....C,, will be liable because they are all named Smith. The question 
then is whether the doctrine of precedent requires us to hold, as a matter 
of logical necessity, that only drivers named Smith can ever be liable in 


* The significance of the word ‘“‘likely’’ (as distinct from the word ‘“‘careless’’ in (viii)) 
is explained, infra, p. 197. 


Although the choice of an analogy may be “arbitrary,” ‘“‘undemocratic,” ‘‘wicked,”’ 
and so on, the choice, provided it is an analogy, can never be “‘illogical.’’ 


4 See also Oliphant, A Return to Stare Decisis, 14 A.B.A.J. 71, 72-73 (1928); Llewellyn, 
The Bramble Bush 63-66 (1950). 
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damages; or whether, in addition to the Smith-rule, the court may subse- 
quently select another analogy from C, and C, and thus establish another 
line of principle. In other words, the precise difficulty is whether a one- 
time choice of one particular analogy excludes the possibility of the adop- 
tion of another analogy in a given “universe of discourse.” It will be 
seen, however, that the logical necessity which would confine us to the 
Smith-rule can only then arise if the doctrine of precedent is interpreted 
to mean that the choice of one analogy is to be final and exclusive; but, 
again, such an interpretation is not a matter of logic but dependent upon 
our attitudes to given rules, i.e., the attitudes we have as to how long we 
want to keep a particular rule or how soon, or to what extent, we want to 
change it.** There is, therefore, no conflict between change and adaptation 
on the one hand and logic on the other. For while there certainly would be 
a logical contradiction between the proposition that only Smiths can be 
liable in damages and the proposition that also all non-Smiths can (for 
whatever reason) be liable in damages, the inconsistency immediately dis- 
appears once we decide that the ‘“‘only-Smiths” proposition is to be no 
longer valid. 

Seen in this light, the rule of stare decisis is nearly worthless. For its 
only logical significance is that in a given type situation or universe of dis- 
course, later decisions must somehow be connected with previous prece- 


dents; this, however, amounts to no more than saying that our reasoning 
must move within the framework of analogy. Yet even though the doc- 
trine is of little logical value, it plays a very important part in our moral 
attitudes to facts and issues which come up for litigation. This I shall later 
explain in somewhat greater detail.*’ 


LEGAL PREMISES RECONSIDERED 


We now come to another aspect of this investigation. Henceforth the 
problem is how we can formulate our legal premises for them to become 
part of a deductive system properly so called. For we must define our 
premises by way of concepts from which straightforward inferences can be 


48 Every proposition refers to some context within which it is significant. Thus the proposi- 
tion ‘‘Hamlet Killed Polonius’’ refers to Shakespeare’s play. In other words, the universe of 
discourse is the domain of reference within which the proposition moves; see especially Cohen 
and Nagel, op. cit. supra note 15, at 40; Stebbing, op. cit. supra note 35, at 55. 


“ The only logical requirement in this connection is that legal propositions, like all other 
propositions, must comply with (what are usually called) the “laws of thought,”’ ie., they 
cannot at the same time assert both ‘‘A”’ and “‘non-A.”’ Professor G. L. Williams has cast some 
doubt on that law (see Language and the Law II, 61 L.Q. Rev. 181-82 (1948) ), but the doubt 
appears unjustified; consult Cohen and Nagel, op. cit. supra note 15, at 183-85. 


47 See infra p. 208 et seq. 
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made; and the corollary is that we must avoid such concepts which do not 
permit us to make deductions. In brief, the argument is that we must 
choose descriptive and not emotive (or ethical) concepts. The reason is that 
a descriptive concept actually describes certain facts and situations, 
whereas emotive concepts merely label our attitudes to certain facts or 
situations.** It is one thing to say that every Smith injuring another will 
be liable in damages; and it is quite another thing to say that an unjustified 
injury will constitute a tort. It is one thing to say that a person killing an- 
other will go to the gallows; and quite another thing to say that the 
“guilty” will suffer legal retribution. For in the one case the legal norm 
actually tells us what will happen; whereas in the other we cannot know as 
yet what is going to happen: we must wait for what a court would make of 
“unjustified” or “guilty.” It is clear, therefore, that the concepts forming 
legal premises must be expressed in descriptive or strictly referential lan- 
guage, and we must eschew as much as possible emotive or attitudinal 
concepts. I say “‘as much as possible” simply because, as we shall later 
see,*® the adoption of only descriptive concepts is not always feasible. 

Two specific problems arise in connection with descriptive concepts. In 
the first place, we must distinguish dispositional concepts on the one hand 
and episodic or occurrence concepts on the other.®® Broadly speaking, 
dispositional words state capacities, tendencies, abilities or propensities, 
whereas episodic or occurrence words report or describe particular hap- 
penings or events. For example, the words “possession,” “knowledge,” 
“intention,” or “danger”’ are all dispositional expressions; and words like 
“speaking,” “writing,” “running” or “hunting” are all episodic state- 
ments. The importance of this distinction is that dispositional concepts 
are used differently from episodic concepts. Although we can say that 
John Smith is now engaged in hunting, shooting or fishing, we cannot say 
that John Smith is now engaged in knowing, possessing, having a right or 
intending. The dispositional sentence does not serve a fact-reporting pur- 
pose; its job is to state that John Smith might, could or would do certain 
things in certain circumstances. Consider, for example, the word “knowl- 
edge.’’ If I say that John Smith “knows” the law, this does not mean that 
two mysterious quantities—the “law” and “knowledge’’—are somehow 
embodied in John Smith." All that it means is that he might, would, or 

* This is further explained infra p. 204 et seq. 

* See infra p. 197. 

* For a full discussion of this distinction, see Ryle, The Concept of Mind 116-53 (1949). 


51 See also Ryle, ibid., at 123-24 for a similar illustration of a person who is said to “know 
French.”’ 
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could read and understand a law book, or write a law book, or answer 
some or many questions pertaining to the law, or argue in court, or be a 
judge and so on. Nor could we say that because John Smith may give an 
absent-minded or inadvertent answer to a legal question, or has not read 
or remembered all the legal rules that he does not know the law. “To 
know the law’”’ is, therefore, a rather vague expression which moves at a 
much higher level of abstraction than the particular episodic reports of 
what a “knowing lawyer” may do at a given time or place.® It is true, of 
course, that the vagueness of most disposition words does not lessen their 
practical importance for ordinary or everyday discussion;** but their 
meaning must be determined—or at any rate, must be made easily de- 
terminable—if they are to become part of legal premises from which de- 
ductions are expected to be made. This, however, involves recourse to 
stipulative definitions with which we will later be concerned.‘ A better 
understanding of disposition concepts also throws considerable light upon 
the so-called “‘necessary or fundamental concepts’ which have so greatly 
occupied jurisprudential writers.” Certain concepts—such as duty, right, 
wrong, intention, ownership and possession—are regarded as so pervasive 
in the law that mastery of them is deemed essential. And while this is, 
fortunately, not the place to review all the refinements of this subject,” 
two brief things may be said about it: (i) If the “fundamental-concept” 
theory is a plea for the consistent use of words, it is an entirely admirable 


52 But not all disposition words move on the same level of abstraction. Some disposition 
words are highly abstract and generic, whereas others are highly specific and concrete. For 
example, the disposition of ‘‘being a ruminant’’ describes something very limited, while such 
disposition words as ‘‘know”’ or ‘‘possess’’ or ‘‘intend”’ refer to manifold activities. Although 
these particular distinctions need not trouble us at present, it is perhaps useful to remember 
that most dispositional concepts of specifically human behavior, especially those used in the 
law, are usually more abstract than specific. 

53 Tt is necessary to appreciate in what respects even vague language may, by being short, 
be useful. First, it may be useful where we are using language to express feeling or emotion. 
To say, for example, that “John is suffering very much because Mary has rejected him’’ does 
not require us to specify precisely what operations of “‘suffering’’ John is actually going 
through. Secondly, vague language may be useful in all those situations in which the vague- 
ness cannot lead to false inferences. For example, the statement ‘‘this book deals with logic’’ 
tells us only very vaguely what the book is about, except to differentiate it from books not 
concerned with logic; and if the hearer is only interested in poetry, the vagueness of the state- 
ment can cause no damage, for all that it amounts to is to tell the reader that that particular 
book does not deal with poetry. 

54 See infra p. 197 et seq. 


66 Cf. Stone, The Province and Function of Law 67-70, esp. at 68 (1950); see also Hall, 
Readings in Jurisprudence 442 et seq. (1938), where most of the relevant material is collected. 
See also the interminable discussions about the nature of the ‘‘corporation’’ and the 
distinction between “public” and “private” law; Jones, op. cit. supra note 6, at 139-63. For a 


modern discussion of the concept “possession,” see Williams, Language and the Law IV, 61 
L.Q. Rev. 384, 390-91 (1945). 
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venture. (ii) But if the theory is to point to the existence of certain tran- 
scendental legal notions, it has nothing to commend it.*’ For such notions 
proceed from the mistaken and misleading assumption that dispositions 
constitute some separate activities. Such an assumption, for example, 
“would lead to the conclusion that since being a solicitor is a profession, 
there must occur professional activities of soliciting, and, as a solicitor is 
never found doing any such unique thing, but only lots of different things 
like drafting wills, defending clients and witnessing signatures, his unique 
professional activity of soliciting would be one which he performs behind 
locked doors.’’** It is exactly such ways of thinking that have been re- 
sponsible for the hypostatization of legal concepts,*® and only an aware- 
ness of the behavior of disposition words will clear away the intellectual 
rubbish that has accumulated. 

The second problem that arises in connection with descriptive concepts 
is rather more difficult to handle. Let us (to explain the problem) suppose, 
again, that a driver has injured a pedestrian and that the court has held 
that the driver is liable because (i) his driving was likely to cause injury or 
(alternatively) (ii) his driving was careless.® Is there any difference be- 
tween the expressions “likely” and “careless” in this context? At first 
sight, the concepts seem more or less identical to the lawyer, but further 
consideration easily reveals their difference. In describing an act as “‘care- 
less’”’ we not only say that the injury was likely to arise, e.g., because the 
defendant was drunk or driving too fast, but also that such driving was 
“faulty,” “bad”’ or “wrongful,” i.e., we simultaneously express an attitude 
toward this particular kind of driving. ‘‘Careless’’ is thus partly an emo- 
tive concept and partly a descriptive concept, whereas “likely” is a de- 
scriptive concept and (generally speaking at least) not emotive in any 
sense. Furthermore, to say that a man drives “carelessly”’ is, when the 
matter is given but a little thought, merely an interesting (though perhaps 
unconscious) device of avoiding an important difficulty which is this: 
Since every accident or injury is likely (for if not likely it would not hap- 
pen), how then do we distinguish between one likely injury that gives rise 
to legal liability and another likely injury that does not? Although only 
statistics can determine which accidents have a high, and which a low, 


57 Precisely such transcendental concepts John Austin believed could be established; see 
Stone, op. cit. supra note 55, at 68. 


58 Ryle, op. cit. supra note 50, at 119. 

5* Holmes was probably the first who clearly saw this danger. For example, he had ‘‘seen 
into the pseudo-concept of ‘a right’ and begun the process of setting off the several conceptions 
involved in our use of that term long before the present ferment in analytical jurisprudence in 
America,’’ Pound, Judge Holmes’s Contributions to the Science of Law, 34 Harv. L. Rev. 
449, 452 (1921). 


® See the list of possible analogies supra p. 191. 
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degree of probability, the law does not usually employ such mathematical 
procedures, and instead it employs a rule of thumb. What, then, is this 
rule of thumb? It is, in effect, a kind of belief as to how closely or remotely 
two events are causally connected." It is, in other words, a more or less 
intense feeling or conviction that between a given act and accident there 
is either a “direct” or “remote” relation.®* We can see, therefore, that such 
descriptive concepts as “likely” (or “possible,” “probable,” “direct,” 
“proximate,” etc.) neither actually describe a specific causal relation 
(apart from the truism that everything that happens has a cause); nor do 
they represent a statistical formula. What they do describe are just beliefs 
or convictions as to what that causal nexus is, quite independently of the 
mathematical probabilities involved. 

This necessarily raises a further point. If it is conceded that a word like 
“likely” states, in this context, merely a belief, and often enough only an 
incomplete and partial belief, different judges may of course have different 
beliefs: that is to say, every judge may interpret differently the causal 
connection between two or several events. The question then is whether 
we can measure, and thereby standardize, these beliefs,*°* for unless we do 
so our propositions can never become properly descriptive. But this poses 
an enormously difficult and very specialist problem, and I have merely 
tried to state the nature of the difficulty. 


THE THEORY OF DEFINITION 


Definitions have been a perennial pastime both with lawyers and logi- 
cians; and the only surprising thing is how little actual headway has been 
made during centuries of debate and disagreement.” What will be said 
hereafter is a concise attempt to apply some of the more recent logical re- 
searches to legal methodology.” 


The purpose of a definition is to establish or fix the meaning of a word, 


© It still seems part of our mental outlook to try and find preferably single causes for 
everything. It is an idea which science has taken over from theology; Dewey, Freedom and 
Culture 84 et seq. (1939). On the other hand, there is some hopeful evidence that some courts 
have become aware of the pitfalls of causation; see in particular Monarch Steamship Co., Ltd. 
v. A/B Karlshamns Oljefabriker (1949) 1 All E.R.I. 14 (Per Lord Wright), noted in 65 L.Q. 
Rev. 137-39 (1949), and 64 L.Q. Rev. 2 (1948). 

® For the legal details on all this, see Prosser, Law of Torts 311 et seq. (1941). 

3 The whole problem is discussed in Ramsay, The Foundations of Mathematics 166 et seq., 
199 et seq. (1950). 

* Thid., at 169. 

* See, e.g., the rather confusing account by so modern a logician as Professor Stebbing, op. 
cit. supra note 35, at 421-42. 

® The most important recent contribution is Robinson, Definition (1950). As my discussion 
shows, I am greatly indebted to this work; and I must add that I have greatly simplified 
many of the points which Mr. Robinson discusses in detail. 
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and we do this either (i) by correlating one word to another word (a word- 
word definition), or (ii) by correlating one word to a thing (a word-thing 
definition). The latter, however, must be subdivided into a lexical defini- 
tion and a stipulative (or legislative) definition.” An example of a word- 
word definition is to define “tort” by “‘delict’’: all that we say in such a 
case is merely that “tort” has another name, without trying to explain 
what “tort” or “delict” actually stand for or refer to. It is like saying that 
the French for “name” is “nom.” An example of a lexical definition is to 
say that the old reference to an actual transaction was “covenant” or “as- 
sumpsit.”” Thus “lexical definition is a form of history. It refers to the real 
past. It tells us what certain persons meant by a certain word at a certain 
less or more specified time and place.’** It is not like a word-word defini- 
tion because we here assume that the hearer is already aware to what kind 
of document or situation the term “contract” usually applies. The stipula- 
tive definition is rather different. For when we say that a certain thing is 
henceforth to be called by a certain name, we are stipulating or legislating 
or imposing as from now that between some word and some object there is 
going to be a definite verbal relation. Nor does it matter, for the purposes 
of a stipulative definition, whether, previously, a word had a different 
meaning, for the effect of the stipulation is that its meaning is henceforth 
to be as stipulated. 

It will now be possible to appreciate the precise significance of the dis- 
tinction between these three types of definition. The word-word definition 
does not tell us very much: if you do not know, at least roughly, the events 
or situations which the word “tort” is meant to cover, the information 
that “‘delict” is a synonym for “tort” does not convey significant addi- 
tional knowledge. There are, furthermore, some important differences be- 
tween a lexical and a stipulative definition. Whilst the former constitutes 
a proposition, i.e., that certain people used a certain word with regard to 
certain things, the latter is not a proposition, but merely a proposal, or 
command or request. A lexical definition can therefore be true or false, de- 
pending on whether the historical report is true or false, whereas the 
stipulative definition has no truth-value.® Again, the former, if purporting 
to be correct, must report all the ambiguities of a word or symbol, but the 
latter is concerned with establishing one meaning. In short, we need the 
stipulative definition for the precise formulation of any legal premise from 

® Ibid., at 18-19. * Tbid., at 36. 


‘A lexical definition is an assertion that certain people use a certain word in a certain 
way, and is therefore either true or false. A stipulative definition, however, is not an assertion 
at all. Therefore, since assertions are the only sentences that have a truth value, it hes no 
truth value.” Ibid., at 62. 
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which inferences are to be made. For we can only make safe inferences if 
the terms that form the legal premise are clearly unambiguous. 

This, however, has not been always recognized. The main reason seems 
to be that both lawyers and laymen (aided by an ancient tradition of re- 
spectable philosophy) have constantly assumed that at any rate “‘simple”’ 
words contain a “correct” or “‘true’”’ meaning which, with appropriate ap- 
plication, can duly be discovered. More precisely, the basic misconception 
has been that, apart from the three types of nominal definitions which we 
have previously discussed—they are nominal because their business is 
with words or symbols (nomina)—there exists also another valid type of 
definition, which is the so-called rea/ definition.”® Thus it has been custom- 
ary among philosophers and lawyers to ask such questions as “what is 
equity?” or “what is justice?”’, the assumption being that there exist such 
things as equity and justice and that a (real) definition can truly define 
their core or “essence.” “A definition,” said Spinoza,” “‘if it is to be per- 
fect, must explain the inmost essence of a thing.”’ Thus, if ““X’’ was the 
thing to be defined, “‘X’”’ had to be defined in terms of other things which 
were deemed to be the heart and soul of “‘X.” Yet the trouble is that al- 
though prima facie the quest for essence seems to make some sense (and, 
indeed, seems to have made excellent sense to many excellent thinkers), 
the intended sense is wholly dependent upon what exactly is meant by 
“essence.” This, however, philosophers have been singularly unable to 
establish, and even all that Aristotle could say was that essence is what is 
stated in a (real) definition.”* Such real definitions, then, lead us straight 
into metaphysics which, whatever else we may think of it, is certainly not 
a convenient tool to work with. Again, the search for “essence” or “‘true 
nature” has also led people to try to discover a nonexistent identity of 
meaning in words which are ambiguous. Thus it has been thought that, 
e.g., a word like “‘possession’”’ enshrines a unique quality called possession 
that covers all the manifold and different activities when men are said to 
“possess” things. 

The moral is apparent. We must eschew the pitfalls of real definition, 
for the simple reason that real definitions do not define. Even where they 
purport so to do, we may find that what is described as the “‘essence”’ of a 
thing is only what, previously, other men have held a certain word to 

7 Robinson has been able to distinguish between twelve different intellectual activities 
which have all been called real definitions. Ibid., at 152 et seq. 


™ Van Volten and Land, Improvement of the Understanding 1-31, cited by Robinson, ibid., 
at 154. 


™ Robinson, op. cit. supra note 66, at 154. 
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mean or what as from now on we stipulate a certain word to mean. Of this 
the age-old controversy about the meaning of “law” is perhaps the most 
telling illustration.”* The dispute was whether only law with a sanction, or 
whether even law without a sanction, could validly be called “law.”’ The 
controversy then raged about a “true” or real definition which made the 
controversy both futile and insoluble. Neither camp seems to have real- 
ized that since they could only be arguing about a future meaning, a 
stipulative definition was involved, i.e., a definition based on deliberate 
choice and mutual agreement. And the lexical definition of “law’’—what 
different writers may, in the past, have taken “law’’ to mean—became for 
this purpose quite irrelevant. Indeed, with a clearer understanding of the 
distinction between these types of definitions, the whole controversy could 
never have arisen. 

Yet the adoption of so thoroughly nominalist an attitude, coupled with 
the plea for a firm recognition of stipulative definitions, is not meant to 
reduce everything to a mere matter of words.”* Humpty-Dumpty was 
certainly right in stating that we can call a thing by any name we wish; 
that we can, for example, call the things we describe as “law” by such 
other names as (say) lex, love or killjoy. Once, however, the baptismal 
choice is made, the christening ought to be final. For it is precisely the 
purpose of a stipulative definition not only to legislate a univocal meaning, 
but also to agree to make that meaning both durable and consistent.” 


78 See also the discussion by Williams, International Law and the Controversy as to the 
Word “‘Law,”’ British Yearbook of International Law (1946). 

™ In other words, the nominalist attitude here propagated is but a ‘‘program of termino- 
logical economy’’; see Pap, Analytical Philosophy 87-90 (1949). 

™ A rather different but connected question may at this juncture be raised and answered. 
It has been argued, notably by Professor G. L. Williams, Language and the Law III, 61 L.Q. 
Rev. 302-3 (1945), that many words have a basic uncertainty about their meaning. This is true 
especially of what are called ‘‘fringe-words,’’ i.e., words such as ‘‘reasonable’’ or ‘‘open,’’ etc. 
Williams concluded that because of this general uncertainty in the meaning of words, there 
could be no certainty in law. I think that this argument needs very drastic qualification. 
Although it is true that some words are more vague than others, it is also true that even so- 
called ‘‘fringe-words,’’ except emotive words, can be given a stipulative (or operational) defini- 
tion. In other words, while many word-thing relations may often be uncertain, it is precisely 
the job of the stipulative or operational definition to make them certain. The certainty thus 
imposed is no doubt arbitrary and conventional, but it is enough to make descriptive meaning 
as certain as can be. Nevertheless, situations may occur where our stipulative definitions may 
prove to be inexhaustive and incomplete. Suppose, for example, that a thing or event ‘‘x’’ 
has remained unnamed, but that things ‘‘y’”’ and ‘‘z’’ have been baptized by the word ‘‘A.”’ 
If “‘x”’ resembles ‘‘y’’ or “‘z,”’ the immediate question is whether ‘‘x’’ is to be defined as ‘‘A,”’ 
or whether it is to be given a completely new name, say, “‘B.”’ But this is, again, merely an 
arbitrary choice, and does not mean that there is an uncertainty in words: all it means is that 
our word-thing relation, as far as ‘‘x’’ is concerned, has not yet been stipulated. Now where such 
a situation arises in the law, and where the naming of ‘‘x’’ as either ‘‘A”’ or ““B’’ may produce a 
different legal result, the fact that ‘‘x”’ has remained unnamed, though it (closely) resembles 
*ty” and “‘z,”” may look like an inherent uncertainty in the meaning of ‘‘A.’’ But it is submitted 
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THE NATURE OF CONCEPTS AND THEIR IMPROVEMENT 


Since nothing has as yet been said about concepts in particular, they 
deserve a little discussion. Perhaps the best and briefest explanation is 
that a concept is the habit of thinking of a certain form rather than of in- 
dividual objects, and of thinking of that form by means of a name ap- 
propriated to it.”* But the expression “form” may cause some difficulty, 
for it is a general element or property or quality or pattern or character- 
istic of which we become aware in experience by the process which we call 
abstraction. Thus to become aware of a particular dog running in the 
street would hardly be called abstraction; but to become aware of the 
form or pattern dog as distinguished from the form cat or mouse is proper- 
ly called abstraction. Yet it is only after that abstraction has been given a 
name that the abstraction becomes a concept. Nor is this process limited 
to purely physical objects. For the furniture of our universe comprises also 
events and situations. Lightning, laughing and loving are as much con- 
cepts as are dog, document or demon. 

However, what we are interested in is not one lonely concept, but a 
system of concepts.”’ Our business is to investigate a relation between two 
or several concepts; and in this task two intellectual activities become 
exceedingly important. One may be called the analysis of concepts which 
deals with the question whether a relation between some specific concepts 
is efficient or appropriate. The other is the synthesis or integration of con- 
cepts which tries to simplify the system by a merger or reorganization of 
several concepts. While these activities are thus (but only slightly) dis- 
tinguishable, their over-all purpose is nevertheless the same: it is the im- 
provement of the conceptual system in order to facilitate the job of logical 
inference and implication.”* 
that the correct explanation of this is otherwise: when our legal proposition was announced, 
of which “‘A”’ (meaning ‘‘y” and “‘z’’) is a term, ‘‘x’”’ was not thought of, and that when a legal 
legal situation with ‘‘x’’ arises we have to make a mew rule with regard to ‘‘x’’ in the same way 
as we previously did with regard to “‘y”’ and ‘‘z.’”” However, the necessity to make new rules 


for situations which have not been legislated for before can hardly be regarded as an exemplifi- 
cation of the uncertainty of words. 

"6 For a full discussion, see Robinson, op. cit. supra note 66, at 170 et seq.; Williams, Lan- 
guage and the Law I, 61 Law Q.R. 71, 73, 81-82 (1945). 

77 Patterson, Can Law Be Scientific? 25 Ill. L. Rev. 121, 129-30 (1930). 

78 Sometimes a concept may become inefficient or cumbersome in certain situations only. 
For example, Wisdom, Interpretation and Analysis 18 (1931), has suggested the following 
puzzle with regard to the concept “‘round”’: a dog is attacking a cow, trying to get around and 
bite her; but she keeps her horns always toward him; as the dog revolves so does the cow. 
Should we say that the dog has gone ‘‘round”’ the cow because he has completed a circle? 
Or shall we say that he did not, because he never got behind the cow? The illustration shows 
the partial inefficiency of the concept ‘‘round’’ as well as the lack of a more appropriate 
concept describing the circular movement of the dog. 
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Unfortunately, our law abounds in inefficient and improvable concepts, 
and it would lead much too far to discuss even a sizeable number. For 
present purposes, just one example must suffice. The example concerns the 
distinction in the law of tort between “‘direct” and “indirect” injury; a 
distinction which purported to draw the line of demarcation between the 
action of trespass on the one hand and the action on the case on the other.”® 
The famous illustration was the log which could be either launched direct- 
ly against the plaintiff or left lying in a road for him to stumble over.* Al- 
though this particular example was really quite telling, the great ma- 
jority of cases failed to conform to pattern. Apart from the fact that a 
“wilful” assault and battery, being “direct,” constituted trespass, nothing 
else was clear. In particular, it was never clear what kind of test distin- 
guished “direct” from “indirect.’’ If the test was based on “act” and 
“consequences,”’ most injuries, except the intentional battery, were in- 
direct or consequential; if the test was physical causation all injuries were 
usually direct. There can be little wonder that by the turn of the nine- 
teenth century the distinction had reached an impasse. Observe, for ex- 
ample, the situation in Leame v. Bray.“ The defendant, traveling on a 
dark night on the wrong side of the road, collided with the plaintiff’s car- 
riage. When his horses bolted, the plaintiff jumped out of the carriage and 
sustained serious injuries thereby. The court held the defendant liable in 
trespass, although the injury was clearly consequential. Perhaps one 
reason, above all, forced the court to this conclusion. For Lawrence, J., 
indicated one tremendous disadvantage of the action on the case :® “{I]f 
any of the witnesses should say that in his belief the defendant did the 
injury wilfully, the plaintiff will run the risk of being non-suited.”” Thus 
the distinction had, in effect, become self-contradictory. There was no 
room left for the concept of “direct” between the Scylla of “indirect” and 
the Charybdis of “wilful.” The practical result was that the nineteenth 
century law of tort had gradually to abandon this distinction until, in the 
end, unintentional injuries were swallowed up in the tort of negligence; 
and trespass became confined to such obviously direct invasions as assault 
and battery, false imprisonment and trespass to goods or land.** 


™ See Prosser, Torts 37-38, 79-81 (1941). The most persistent applications of this dis- 
tinction are the ‘blasting cases’’ where recent decisions have revived it; see Smith, Liability 
for Substantial Physical Damage to Land by Blasting, 33 Harv. L. Rev. 542, 667 (1920); 
and Gregory, Trespass to Negligence to Absolute Liability, 37 Va. L. Rev. 359 (1951). 

%° Cf. Reynolds v. Clark, 1 Str. 634 (K.B., 1795). 

*! 3 East 593, 102 E.R. 724 (1803); see the arguments of counsel, at 594-98, as an illustra- 
tion of the enormous difficulties involved in the distinction. 

® Thid., at 601. 

** For the history of this development, see Winfield and Goodhart, Trespass and Negligence, 
49 L.Q. Rev. 359 (1933); Winfield, History of Negligence in the Law of Torts, 42 L.Q. Rev. 184 
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DEDUCTION RECONSIDERED 


Although enough has already been said about deduction, a few clarify- 
ing points may now be added. It is, to begin with, palpably untrue that, 
in contradistinction to deductive statute law, case law represents induc- 
tive reasoning. In one respect, indeed, all law is obviously deductive, sim- 
ply because we have to apply our legal premises to given persons or situa- 
tions. Nevertheless, the method by which the relevant premises are sup- 
plied differs substantially for either case or code law. In case law, as we 
have seen, the legal reasoning, if logical, must remain within the four walls 
of induction and analogy: this does not say very much in terms of practical 
result, and to think that the doctrine of precedent can logically do more is 
merely an illusion.** In code law, on the other hand, the production of the 
premises is independent of existing limiting analogies. For a statutory rule 
does not emerge from the framework of previous decisions but is intended 
as a new departure.” In short, the above dichotomy is largely false, since 
it disregards a rather primitive distinction, i.e., the distinction between 
reasoning about premises and that from premises. And however obvious 
these points may seem, they are still too often overlooked.” 

But the really important logical problem is not merely to distinguish 
different types of reasoning, but to make the law a deductive system. 
Technically this means, as has already been explained, that we must so 
formulate our legal premises that they will fit the deductive system. To 
do, in other words, what Holmes perhaps thought could not be done, i.e., 
to make general propositions decide concrete cases. What would be the 
practical effect of such a system? The primary effect would be to keep our 
legal premises within a rather restricted range of situations: the universe 
of discourse covered by each rule would become both limited and very 
specific. Thus the result would be a harvest of more rules about more type 
situations. Perhaps one possible objection must be met. For it may be 


(1926). An early case in which the transition can be seen is Vincent v. Stinehour, 7 Ves. 62 
(1835); cf. also Hawksley v. Peare, 96 Atl. 856 (1916). 


* That law is reasoning by analogy seems to have been first stated by Francis Bacon, Ad- 
vancement of Learning, Bk. 8, c. 3, tit. 1, 10-11 (1605), and great weight was recently attached 
to it by Levi, op. cit. supra note 4. 


*5 Needless to say, even code or statute law may often enough constitute reasoning about 
premises. This occurs where the statutory rules are so ambiguous as not to permit deduction. 
For a valuable illustration, see Levi, op. cit. supra note 4, at 19 et seq. 


* This becomes especially apparent when we consider the main argument put forward by 
Becker, Review of Levi, An Introduction to Legal Reasoning, 18 Univ. Chi. L. Rev. 394 (1951). 
His contention was that all legal reasoning must be syllogistic and, in particular, conform to 
the first mode of the first figure. This is true provided we in fact possess the major premise; 
but the contention seems quite false when no such major premise is available. 
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argued that legal principles should do more than this; that instead of be- 
ing microscopic they should be macroscopic; and that they should be 
broad and simple and cut across niggling detail. But the argument un- 
fortunately assumes that precise concepts can still be flexible and that a 
functional proposition can do more than in fact it is capable of. The 
validity and usefulness of a descriptive system does not derive from gen- 
eralization but from specialization. A scientific proposition, for example, 
can only do one job, i.e., assert one (small) truth, not many. If it tries to 
do too much, the proposition itself will become vague and variable; it 
will, in effect, cease to be a proposition in the sense that it will not im- 
mediately state a truth or falsehood. 


III 
THE Locic oF ATTITUDES. INTRODUCTORY 


We must now turn to the second part of this investigation. To begin 
with, it is necessary to explain the basic theory upon which this analysis 
proceeds.®’ The traditional philosophical position has been that our knowl- 
edge is of two kinds: that we have (or can have) knowledge of empirical 
facts and true propositions about facts and that, in addition, we have 
knowledge of truths concerning moral values and moral value judgments. 
Thus the view has, broadly speaking, been that “John Smith is mortal” is 
a proposition of the same logical type as the proposition “John Smith is 
wicked.”’** The obvious difficulty with this view was the problem of its 
verification. One could verify the proposition about Smith’s mortality by 
letting him die; one could not, however, verify his wickedness by any 
empirical method. A solution of this particular dilemma was proposed by 
the “‘utilitarians.”’** According to them, the correct guide as to what was 
“good” or “‘just”’ was the principle of pleasure and pain as well as the 
happiness of the greatest number. Hence to say that ““X was good” was to 
say that “X was pleasure” or that “X was conducive to a maximum of 
happiness.”’ But although this view of morals received wide acceptance— 
especially among lawyers who, since Bentham, believed to have found in 
it an infallible theory of legislation*°—it easily proves inadequate. Very 
simply, the inadequacy is this: that in the language that we daily use, and 
the ethical judgment that we usually make, we still say, and do in fact say 
often enough, that “X is good,” even though “X” is unpleasant.” For 


5’ This analysis closely follows the views of logical positivism as well as those of Stevenson, 
Ethics and Language (1944). 
* Ayer, Language, Truth and Logic 102 et seq. (1948). 
** For a full discussion of utilitarianism, see Stone, op. cit. supra note 55, at 267 et seq. 
* Jones, op. cit. supra note 6, at 93. *! Ayer, op. cit. supra note 88, at 104-5. 
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example, we say that it is “wrong” or “wicked” to be brutal however 
much happiness and pleasure such acts of savagery provide. This example 
shows that we must have definite criteria by which “X is good” could 
validly be asserted to be true. But it is precisely those criteria which 
philosophers have singularly failed to give. Nor, indeed, is the reason far 
to seek. For the statement that “X is wrong’’ does not contain a factual 
statement; and since, moreover, only factual propositions are empirically 
verifiable and thus can be either true or false, it follows that definite and 
testable criteria of “goodness” or “rightness” or any other ethical concept 
are a logical impossibility. As Ayer has well put it: 

Thus if I say to someone, “You acted wrongly in stealing that money,” I am not 
stating anything more than if I had simply said, “You stole that money.” In adding 
that this action is wrong I am not making any further statement about it. I am simply 
evincing my moral disapproval of it. It is as if I had said, “You stole that money” in a 


peculiar tone of horror, or written it with the addition of some special exclamation 
marks. ... 


If now I generalise my previous statement and say, “Stealing money is wrong,” 
I produce a sentence which has no factual meaning—that is expresses no proposition 
which can be either true or false. It is as if I had written “Stealing money!!’’—where 
the shape and thickness of the exclamation marks show, by a suitable convention, 
that a special sort of moral disapproval is the feeling which is being expressed. It is 
clear that there is nothing said here which can be either true or false. 


This argument should not be taken to imply that ethics has no “mean- 
ing” or that moral questions are both unimportant and nonsensical.** For 
a society is ruled as much by values as it is by facts. What this argument 
does try to drive home is that we must distinguish between two meanings, 
i.e., between emotive, attitudinal or evaluative meaning on the one hand 
and descriptive, factual or truth-functional meaning on the other.** This 
is a vital and paramount distinction which, for the purposes of logical 
analysis, can simply not be overlooked. 


* Ayer, ibid., at 107. 


*3 Although it may be true that logical-positivist philosophers may have overstated their 
case, most of the attacks upon them seem largely misconceived. Positivism did not try to dis- 
credit ethics, but to cut through the cobwebs surrounding traditional moralist discussions; 
Stevenson, op. cit. supra note 87, at 265-68. For an interesting discussion of some of the 
basic problems, see Robinson, The Emotive Theory of Ethics, 22 (Supp. Vol.) Proceedings 
Aristotelian Soc. 79 (1948). 


*4 For the sake of clarity it must be pointed out that even ethical concepts may have a 
descriptive meaning, e.g., the statement ‘‘Smith is wicked’? may mean two things: (i) a proposi- 
tion that the announcer of the statement dislikes Smith, which may be either true or false; or 
(ii) a moral judgment about Smith, which has no factual content except in the purely deriva- 
tive sense of (i). In connection with persuasive definitions, see infra; the phrase ‘descriptive 
meaning”’ is also used in a slightly different sense, i.e., to denote the type or range of conduct 
to which the judgment “‘wicked”’ is applied. 
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PERSUASIVE DEFINITIONS 


It is now time to deal with persuasive definitions. When in a given 
situation we use words or concepts that have emotive content—words 
such as “good,” “wicked,” “harm,” “duty” and many others which ex- 
press either laudatory or derogatory attitudes—we do not seem at all 
aware that what we are doing is merely to redirect or change or intensify 
our attitudes. We not only use definitions but use them for the purpose 
of persuasion.” To make this clearer, take the following example.” Sup- 
pose that A and B are discussing the merits of their mutual friend. A 
argues that the friend is an altogether “‘fine’’ fellow simply because he is 
educated, scholarly and an expert in poetry and old wines. B, on the other 
hand, contends that the friend is, far from being “‘fine,”’ a real bounder: he 
drinks and perpetrates indignities upon his wife. Both A and B are using 
the word “fine” in a strictly laudatory sense: all things being equal they 
would both approve of men described as “fine.” But whereas A’s descrip- 
tive meaning * of “fine” refers to learning, verse and vintage, B’s descrip- 
tive meaning of the word connotes abstinent behavior. Although B would 
probably agree that refined tastes are “fine” qualities, he seeks to redirect 
A’s attitude about the friend by stressing characteristics which both A and 
B agree are not “fine.”’ His purpose is to persuade A to stop his admiration 
for the friend and to see and judge him in his “true” light.” 

It should not be supposed, however, that these persuasive definitions 
are fruitless activities. Indeed, quite the contrary is true. They are the 
intellectual tools which not only help us to debate but also direct us to 
decide upon specific moral problems, for a disagreement as to the descrip- 
tive range of things that is to be included in the “‘fine’’ man, or a “fair” 


% Stevenson, op. cit. supra note 87, at 206 et seq.; also by the same author, Persuasive 
Definitions, 47 Mind (N.S.) 331 (1938). Robinson, The Emotive Theory of Ethics, 22 (Supp. 
Vol.) Proc. Aristotelian Soc. 79, 92 (1948), has suggested that persuasive definitions be 
called ‘‘evaluative definitions,”’ since the phrase ‘‘persuasive definitions’’ is liable to be taken 
in its more obvious sense of a definition which people are strongly inclined to believe true. 


We are, in effect, using the ‘‘One-And-Only-One-True-Meaning”’ superstition as a 
rhetorical device; Richards, The Philosophy of Rhetoric 39 (1936). 


#7 See also Stevenson, op. cit. supra note 87, at 211-17. % See note 94 supra. 


* The U.S. Constitution provides an excellent example where such ethical terms abound. As 
Pekelis, Law and Social Action 4 (1950) has written: ‘‘It must be remembered, indeed, that in 
a sense the United States has no written constitution. The great changes of the Constitution, 
just as the more important provisions of our statutes, contain no more than an appeal to the 
decency and wisdom of those with whom the responsibility for their enforcement rests. To 
say that compensations must be ‘just,’ the protection of the laws ‘equal,’ punishments neither 
‘cruel’ nor ‘unusual,’ bails or fines not ‘excessive,’ searches and seizures not ‘unreasonable,’ 
and deprivation of life, liberty or property not ‘without due process’ is but to give a foundation 
to the lawmaking, nay, constitution making activity of the judges, left free to define what is 
cruel, reasonable, excessive, due or, for that matter, equal.’’ 
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wage, or a “just’’ legal result or whatever it may be, forces us to recognize 
the precise evaluative issues. We are thus forced to look at the facts, 
naked and neutral by themselves, and look at them again ii order to make 
a decision as to whether we approve of them or not. Furthermore, discus- 
sion will bring out the reasons for our disagreement : thus it may call atten- 
tion to the causes or consequences of a particular situation, and in doing 
this the discussion will move from the purely emotive level on which 
agreement is not possible to the descriptive and empirical level where 
agreement might be obtained. What then may begin with the pleading of 
a cause may culminate in logical argument. This does not mean that the 
final value judgment that we form will itself become a scientific proposi- 
tion; it will remain a value judgment, though the reasons from which it 
stems will have the advantage of being, qua reasons and on their own 
level, logically consistent and empirically verifiable.’ 

Although ethical definitions will at one stage or another become persua- 
sive, there are some that are not so and they raise a rather different prob- 
lem. Take for example, Ulpian’s famous definition of justice. Justice, he 
said, was to give to everyone his due.’ The point about this definition is 
that it has no immediate normative import, i.e., it does not even invite dis- 
agreement or discussion as to its precise descriptive range.’” For properly 
translated all that the definition means is this: everyone should get what 
he ought to get; and everyone may interpret the words “what he ought 
to get” according to his own politics or predilections. Such a statement, 
therefore, only postpones the kind of decision we have to make when con- 
fronted by a specific moral issue; so that when there is disagreement as to 
whether John Smith does, or does not, get what he ought to get we will 
have to begin with the business of deciding what constitutes John Smith’s 
“due” share.’ 

10° According to Stevenson, controversial ethical issues present a dual nature. First, they 
present a necessary disagreement in attitude; and secondly, they usually also present a dis- 
agreement in belief. There is no way of resolving disagreements in attitude, apart from discuss- 
ing and testing the reasons or beliefs which support those attitudes. For even though no 
amount of discussion can make us have the same attitude, our beliefs are often enough the 
‘“‘proofs’”’ for our attitudes. In short, attitudes are the function of beliefs. Furthermore, we 
can discuss our beliefs in an empirical manner, i.e., determine whether they are actually true or 


false, and to the extent that they are true, the attitude can also be said to be true or correct; 
Stevenson op. cit. supra note 87, at 11 et seq., 152 et seq. 


1% For a historical discussion of this and related definitions, see Moyle Iustiniani Insti- 
tutionum 97-98 (1903). 


102 Stevenson, op. cit. supra note 87, at 223. 


1% The reason for such statements lies in the cards. For it is certainly much easier to reach 
agreement on a high level of abstraction than to fix the precise proportions of ‘‘due’’ share; cf. 
Levi, op. cit. supra note 4, at 22 passim. 
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PRECEDENTS AND PERSUASIVE DEFINITIONS 


The question might be asked that if ethical or emotive terms are always 
subject to persuasive definitions, how can any kind of certainty ever be 
achieved? Since ethical words may cover an indefinite range of descriptive 
meaning, which range entirely depends on our attitudes, are we not for- 
ever committed to continue to persuade each other? The answer to this is 
twofold. In the long run, of course, we shall go on pleading moral causes as 
long as we have moral causes to disagree about. Nevertheless, within 
rather specific and restricted fields and types of conduct our moral atti- 
tudes may become settled, i.e., the forms of our approval and disapproval 
may become crystallized and quite predictable. 

Of this there is perhaps no better illustration than some of the recent 
developments in the law of negligence. The problem was whether there 
should be liability for the harmful consequences of a negligent omission, 
and it has now firmly been established that certain such omissions, e.g., 
on the part of a manufacturer and similar persons, will give rise to a duty 
to pay damages. The injury which the defendant causes we now stigma- 
tize as “unreasonable,” or “careless,” or as a “fault” or “breach of duty.” 
These concepts have always called for our immediate moral reprobation, 
and what we have done was to include within their range of descriptive 
meaning certain injurious omissions to take care. But since within this 
particular universe of discourse our attitudes are, so far as they go, at 
present settled and accepted, we rarely stop to think how recent these 
moral judgments are: they were certainly not shared, not even to a remote 
extent, in the first half of the nineteenth century. 

But in other negligent situations our attitudes and value judgments are 
by no means so secure. In these areas lawyers will continue to use the lan- 
guage of persuasive definitions, for it will have to be decided whether 
novel injuries are to ground liability or not. Take, for example, the Pals- 
graf case,'® where the short facts were that a railway guard, assisting a 

104 For the sake of precision, it needs to be mentioned that ‘‘persuasive definition’? may be 
used in three different senses: (i) Strictly speaking, a persuasive definition is one where we 
attempt to change the descriptive meaning of an ethical or emotive term. (ii) We may also 
adopt an inverse procedure, i.e., retain the descriptive meaning of an emotive word and attempt 
to change our attitude to it; e.g., we may agree what “dictatorship’”’ stands for and only try 
to persuade each other that it is a “‘ ”” or ““bad’’ system, as the case may be. (iii) In addition, 
there is what Stevenson calls the ‘‘mixed”’ persuasive definition, which occurs more frequently 
than (i) and (ii). It consists of the simultaneous attempt to change both the descriptive and 
the emotive meaning of a word. For example, when we advance views, as against other views, 
of “‘true’”’ honor, virtue, honesty, and so on, we usually not only try to alter the descriptive 


range of honor, but also our attitude to all things now described as “‘truly honorable.’’ Steven- 
son, op. cit. supra note 87, at 277-82. 


1 Palsgraf v. Long Island R. Co., 248 N.Y. 339, 162 N.E. 99 (1928). See also Goodhart, 
The Unforeseeable Consequences of a Negligent Act, 39 Yale L.J./449 (1930); Seavey, Cardozo 
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late passenger in boarding a train, knocked a package from under his 
arms. The package contained fireworks (of which the guard was unaware), 
a violent explosion followed overturning some scales a considerable dis- 
tance away which hit the plaintiff passenger. Although both the trial 
court and the Appellate Division gave judgment in favor of the plaintiff, 
the New York Court of Appeals reversed their decision. In speaking for 
the majority, Cardozo, C. J., had this to say: “The conduct of the de- 
fendant’s guard, if a wrong in its relation to the holder of the package, was 
not a wrong in its relation to the plaintiff, standing far away.’’ And fur- 
ther:!”’ “‘The argument for the plaintiff is built upon the shifting meanings 
of such words as ‘wrong’ and ‘wrongful,’ and shares their instability. 
What the plaintiff must show is a ‘wrong’ to herself, i.e., a violation of her 
own right, and not merely a wrong to someone else, nor conduct ‘wrongful’ 
because unsound, but not ‘a wrong’ to anyone.” And finally: ‘“‘Negli- 
gence is not a tort unless it results in the commission of a wrong, and the 
commission of a wrong imports the violation of a right, in this case, we 
are told, the right to be protected against interference with one’s bodily 
security. But bodily security is protected, not against all forms of inter- 
ference or aggression, but only against some. One who seeks redress at 
law does not make out a cause of action by showing without more that 
there has been damage to his person. If the harm was not wilful, he must 
show that the act as to him had possibilities of danger so many and ap- 
parent as to entitle him to be protected against the doing of it though the 
harm was unintended.” On the other hand, Andrews, J., argued for the 
minority :!° “‘The proposition is this. Everyone owes to the world at large 
the duty of refraining from those acts that may unreasonably threaten the 
safety of others. Such an act occurs. Not only is he wronged to whom 
harm might reasonably be expected to result, but he also who is in fact in- 
jured, even if he be outside what would generally be thought the danger 
zone. There needs be duty to the one complaining but this is not a duty to 
a particular individual because as to him harm might be expected. Harm 
to some one being the natural result of the act, not only that alone, but all 
those in fact injured may complain.” 

What transpires from this elaborate legal language? No more, indeed, 
than the previous discussion has already led us to expect. Both sides em- 


and the Law of Torts, 52 Harv. L. Rev. 373 (1939), 39 Col. L. Rev. 20 (1939), 48 Yale L.J. 390 
(1939); Gregory, Proximate Cause in Negligence—A Retreat from Rationalization, 6 Univ. 
Chi. L. Rev. 36 (1938); Cowan, The Riddle of the Palsgraf Case, 23 Miss. L. Rev. 46 (1938); 
Loss Shifting and Quasi Negligence, 8 Univ. Chi. L. Rev. 729 (1941). 


1 Palsgraf v. Long Island R. Co., ibid., at 341 and 99. 
17 Thid., at 343 and 100. 18 Thid., at 345 and 101. 10 Thid., at 350 and 103. 
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ployed persuasive definitions either to extend or to restrict the descriptive 
range of “wrong,” “right,” “negligence” and “harm reasonably to be ex- 
pected.” Whilst the majority sternly refused to make the extension, the 
minority seemed quite cheerfully prepared to do so. The court was pre- 
sented with a dramatic and undecided moral issue, i.e., was the guard’s in- 
advertent action to be disapproved of or not; in the result, the majority 
felt unable to announce their disapproval, at any rate such disapproval 
that would go as far as liability in damages. 

But an examination of persuasive definitions also points to another les- 
son. For let us suppose, if only for a moment, that the above decision had 
unanimously gone the other way, i.e., had granted judgment to the plain- 
tiff. What would have been the impact of such a decision? The impact 
would have been to settle a moral attitude to this particular situation. 
More precisely, the effect would have been a purely psychological one, 
operating in roughly two ways. Not only would we have been bound by 
the “authority” of seven wise old gentlemen pronouncing a certain type of 
injury as “wrongful,” “harmful,” the “violation of a right,” and so 
forth;"° but the “authority” would also have produced an “association of 
ideas” :™ the next explosion would be far less of a shock; the next by- 
stander would “obviously” suffer a “wrong’’; and the next originator of 
the harm might, in the famous phrase, have “acted at his peril.” This is, I 
submit, the major importance of precedents that are built upon persuasive 
definitions. In this sense, also, precedents are the great prolificators of 
moral values, especially values arising at the very grass-root level of so- 
ciety. While professional moralists and ethical philosophers traditionally 
confine themselves to the so-called “big” issues—e.g., “goodness,” “‘jus- 
tice,” and so on—the law is continuously settling the ‘‘small” moral issues, 
i.e., those which come up and confuse us every day. 

Yet a final problem must now be mentioned. We have just seen that in 
situations like the Palsgraf case our initial moral attitudes are by no 
means clear. Not only because these situations are extraordinary and un- 
usual, but also because a definite moral judgment is very difficult to arrive 
at. For, generally speaking, we only make a moral judgment to influence 


1 We seem to have an emotional attachment for such ‘‘authority’’ in the same way as we 
have often an emotional attachment to old and primitive law; Patterson, Historical and 
Evolutionary Theories of Law, 51 Col. L. Rev. 681, 684 (1951). 


11 See also p. 187 supra. It might perhaps be argued that this situation would present but an 
example of reasoning by analogy. My point, however, is that in deciding whether this or that 
analogy is to be selected calls for an ethical decision, especially within a universe of discourse 
where our ethical judgments are stil] unsettled; and that only after we have made the ethical 
decision can we begin to frame a principle with regard to future cases by the mechanism of 
induction or analogy. 
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future conduct and in particular with conduct which plainly is avoidable.” 
Unfortunately, in situations of this kind the avoidability or unavoid- 
ability of the injury is not really explicit. Even though the railway guard 
may have been careless, can we say that the whole accident was actually 
avoidable? Can we say that railway guards will become more mindful of 
their travellers’ nicely wrapped-up parcels in case they contain dynamite 
instead of candy? And quite apart from the avoidability and unavoidabil- 
ity of the accident involved, another moral attitude is at work. For both 
lawyers and laymen alike seem often enough to accept a kind of moral 
presumption that an injured victim deserves compensation independently 
of whether the injury was avoidable or not. The upshot is that in this type 
of situation there is a conflict between a purely compensatory attitude on 
the one hand and the desire to influence future action on the other. Thus 
the moral judgment that is operative in such cases is, to say the least, ex- 
tremely mixed, and no amount of rationalization could probably neatly 
separate the ingredients of that mixture. 

It must be stressed, however, that this analysis does not apply to all 
those types of conduct about which our moral attitudes are more or less 
completely settled. There is, for example, nothing very contradictory 
about our moral judgments with regard to murder or to theft, although 
the intensity of the moral reprobation may find expression in the varying 
severity of the penalty imposed. Similarly, in the field of civil liability, we 
now subject almost all intentional injuries to legal liability, and the same 
is true of all such negligent conduct where the resultant injury appears 
clearly to be avoidable. Nevertheless, this does not mean that all conduct 
regarded as “blameworthy” or “immoral” is automatically visited with a 
legal sanction. For the law, or rather the officers of state whc are commis- 
sioned to make the “law,” only take cognizance of such immoral acts 
that constitute an invasion or violation of an “‘interest’’ which is consid- 
ered worthy of protection, i.e., such “interests” which a given society 
decides to do something about. The question as to what kinds of things, 
and why, a particular society may decide to take action, falls fortunately 
outside the scope of this discussion: it belongs, in the main, to sociology 
and social anthropology. 

IV 
CERTAINTY IN LAW 

In dealing with the problem of “legal certainty” several preliminary 

misconceptions must be first got rid of. Thus one argument insists upon 


us All this is very well explained by Stevenson, op. cit. supra note 87, at 298-318. For a full 
discussion of the bases of the law of torts, see Williams, The Aims of the Law of Tort, 4 Current 
Legal Problems 137 (1951). 


212 THE UNIVERSITY OF CHICAGO LAW REVIEW [Vol. 20 


an inevitable uncertainty in law simply because in no branch of science 
can “certainty” ever be achieved. Since (so the argument runs) there is 
always a chance that a proposition may ultimately prove false in at least 
one instance, nothing can be certain; and if this is so in the physical sci- 
ences, this applies with even greater force to law.""* However plausible it 
may sound, the argument is in effect quite faulty. For to define certainty 
in the above sense means to stipulate an impossible and unattainable 
ideal. “{One] can fall short of an ideal, only if it makes sense to speak of 
attaining the ideal. But the philosophers have defined ‘certainty’ in such a 
way that it does not make sense to speak of attaining certainty. And 
therefore it does not make sense to speak of failing to attain certainty.” 
In brief much of the discussion about the uncertainty in science is falla- 
cious, simply because in its absolute meaning “certainty” is a somewhat 
self-contradictory expression. This does not mean, of course, that every 
scientific proposition is and remains certain: all that it means is that it is 
rather foolish to say that science is necessarily and irrevocably committed 
to “uncertainty.” Again, we do not always appreciate that we are using 
the word “science’’ in two different senses. Whereas in the natural sciences 
the word refers, in the main, to the more or less thorough and tested tech- 
niques of verifying hypotheses about natural phenomena, in law the word 


only refers to the more or less orderly arrangement of the rules or princi- 
ples regarding human conduct.! For the inductive reasoning by which, 
especially in case-law, our legal propositions become established is com- 
pletely independent of empirical verification. It follows that the problem 
regarding the certainty or uncertainty of “legal laws” represents some- 


thing quite different from that posed with regard to “‘scientific or empirical 
laws.” 


U8 Frank, Law and the Modern Mind (1949); see also Stone, op. cit. supra note 55. 


14 Malcolm, Certainty and Empirical Statements, 51 Mind (N.S.) 18, 22 (1942); see also 
Black, Comment, ibid., at 361. 

16 This is the only meaning that can be given to the phrase ‘“‘legal science.”” At the basis 
of the notion of science lie the rather difficult concepts ‘‘system’’ and ‘‘order,”’ for which see 
the discussion by Stebbing, op. cit. supra note 35, at 198 et seq. Another misconception may 
be mentioned. There is a common belief that the methods of the physical sciences can, or 
should, be transferred to law; and this belief is obviously connected with the very great prestige 
that modern scientific method has achieved. See for example, Beutel, An Outline of the Nature 
and Methods of Experimental Jurisprudence, 51 Col. L. Rev. 415 (1951). There can, of course, 
be no objection to using wholly scientific methods in such branches of learning as sociology, 
anthropology, psychology, etc.; nor is there any objection to lawyers and legislators taking 
advantage of the knowledge which the social sciences may reveal. Thus, for example, if it 
could be conclusively shown that the death penalty has no deterrent value whatsoever, it 
would be foolish not to take notice of this truth. But to make of this and similar things a 
separate ‘“‘experimental jurisprudence’’ seems to me somewhat too grandiose an undertaking, 
since there is surely no evidence to believe that ‘‘experimental’’ lawyers could obtain better 
or broader scientific data than the social scientists themselves. 
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There is also another argument against the notion of certainty in law. 
From the valid, though perhaps rather neglected, observation that both 
judges and juries may behave quite unpredictably, the conclusion has 
been drawn that the law can be no more than “juriesprudence.”””* It is, no 
doubt, essential never to forget that such behavioristic vagaries may de- 
cisively influence the machinery of trial; but this is, again, a rather dif- 
ferent problem. For (to put it rather broadly) it is one thing to prove that 
“x = y,” and quite another thing to ask whether people will accept, or 
believe, or act upon, or reject the knowledge that “x = y.”""" 

It is submitted that the relevant and crucial problem with regard to 
legal certainty simply comes to this: can our legal principles be expressed 
in terms of propositions that have a precise normative significance, i.e., 
can they be statements of facts and consequences from which definite pre- 
dictions can be made? As we have seen, such propositions can be formed, 
but only to the extent that our logic will allow it. This means (i) to the 
extent that we possess and apply the necessary logical technique of trans- 
lating our various concepts into strictly descriptive language, and (ii) to 
the extent that our basic moral judgments have been made and our atti- 
tudes have become settled with more or less durability. In other words, 
we can achieve certainty in law on a purely descriptive level, but we can- 
not, generally speaking, achieve it on the attitudinal or emotive level. For 
in the latter case the nagging process of changing attitudes constantly sets 
in, i.e., the process of reversing, or modifying, previous ethical decisions. 
Nor is this process, in our present stage of knowledge, reducible to a scien- 
tific and predictive pattern. In this respect, “uncertainty of law” becomes 
partly another expression for the uncertainty as to when, or to what 
measure, future attitudinal changes will occur. Nevertheless, these two 
“uncertainties” are not strictly synonymous in meaning. It would indeed 
be wrong to think that because we cannot foretell the future, that for that 
reason the law should be regarded as uncertain. For the law, properly so- 
called, consists of actual commands, not of commands not yet made or 
even thought of."* 


6 Frank, op. cit. supra note 113, at xi. 


"7 Another argument about “‘uncertainty’’ which relates the uncertainty of law to the un- 
certainty in the meaning of words, has already been dealt with, see supra note 75. 


8 There is often enough confusion between the uncertainty of actual commands and the 
uncertainty of future (judicial) legislation. Every society must have a respectable body 
of actual commands controlling the basic pattern of its governance, and to this extent their 
commands are certain. As Llewellyn and Hoebel have pointed out: ‘‘Law has one of its main 
purposes to make men go round in more or less clear ways; law does in fact to some extent 
make men go round in more or less clear ways.’’ The Cheyenne Way 20 (1941). 
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The practical upshot of all this is that “certainty in law” presents a 
rather exaggerated and sterile issue. For stated in a sweeping way, the 
problem of legal certainty contains too many pitfalls connected with the 
nebulous semantics in the words “certainty” or “uncertainty” them- 
selves. Yet once these pitfalls are explained, the problem becomes so trans- 
parent as not to deserve discussion. For, in summary, the problem is not 
whether the law has certainty or uncertainty as such, but in what areas 
(and how) certainty can be achieved and in what areas (and why) it 
cannot. 

CONCLUSION 


This investigation of legal concepts gives us but a rough and ready 
sketch. Its main purpose, indeed, was to trace the contours of the basic 
problems and to provide an overall view of the “logical geography” of our 
subject. But implicit in every logical or methodological analysis (call it 
which you will) is yet another purpose: to clear the path for a more effi- 
cient manipulation of the given concepts and thus also to indicate the me- 
chanics of effective conceptual economy and organization. That there is 
still much work to be done, must by now be quite apparent. Much of our 
law of torts, for example, requires thorough rethinking and rewriting, 
especially with regard to the types of problem which have previously been 


discussed. Only by much determined and detailed effort will any kind 
of logical certainty in law ultimately be achieved. 





























POSSIBILITY OF REVERTER AND POWERS 
OF TERMINATION—FRATERNAL 
OR IDENTICAL TWINS? 


ALLison DunHAM* 


(jastens OF LAW STUDENTS have been told by their teachers 






and the text writers that when A, owning a fee simple absolute, 

conveys Blackacre “to B and his heirs so long as no liquor is sold 
on the premises,”’ A retains and B receives an interest which differs im- 
portantly from the interest of A and C in Whiteacre after a conveyance 
by A “to C and his heirs but on condition that if liquor is sold upon the 
premises C’s estate shall be subject to a right of re-entry by A and his 
heirs and C’s estate shall become null and void.” In Blackacre A is said to 
have a “possibility of reverter,’’' but in Whiteacre he is said to have a 
“ight of entry” or a “power of termination.’ B is said to have a fee sim- 
ple determinable or one subject to a special limitation while C has a fee 
simple subject to a condition subsequent.* The important difference said 
to arise from these labels is that B’s estate ends “automatically” on the 
happening of the event (sale of liquor), while C’s estate continues after 
the happening of the same event until A exercises the power of termina- 
tion. 

This concept of “expiration” on the one hand and “divestment” on the 
other does give us an interesting mental picture of the character of A, B 
and C and of “the situation.”’ As to Blackacre we can visualize B as a 
Casper Milquetoast who, on seeing a glass of beer sold on the premises, 
turns to a startled and “unexpecting” A, says, ““Blackacre is yours, A” and 
then leaves the premises without claim or misgiving. With respect to 















* Professor of Law, University of Chicago Law School. 


1A “possibility of reverter’’ is defined in the Restatement of Property § 154(3) (1944) as 
“any reversionary interest which is subject to a condition precedent.”’ 
* The Restatement of Property (hereafter referred to as Rest.) § 155 defines a ‘‘power of 


termination’’ as a future interest ‘‘created’’ in the transferor by the transfer of an estate subject 
to a condition subsequent. 


3 Rest., § 44 describes a ‘‘fee simple determinable”’ as one which expires automatically upon 
the occurrence of a stated event. Section 45 describes a fee simple subject to a condition 
subsequent as one which provides that upon the occurrence of a stated event, the conveyor 
shall have a power to terminate the estate he created. Sections 23 and 24 of the Restatement 
describe a special limitation and a condition subsequent. 
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Whiteacre we get an entirely different picture. Here we see an absent- 
minded C (or perhaps a calculating C) permitting a glass of beer to be sold 
and then becoming “fighting mad” when A, now in the costume of the 
cruel mortgagee of the old-fashioned melodrama, rushes forward a few 
hours after the beer has been sold with various official papers ordering a 
resisting C off the land. ; 

When we convert Blackacre and Whiteacre into valuable urban prop- 
erty near the center of a prosperous city or profitable oil and gas land and 
when A becomes Mr. Albert Able and B becomes Mr. Brady Baker and 
C, Cadwallader Charles we get a different impression. Neither Baker nor 
Charles wants to give up the land on the happening of the event and both 
employ lawyers to resist Able’s demand. We then see at once that what- 
ever the label, Mr. Able must obtain the full fruits of his “mght” by some 
kind of legal proceedings against Baker and Charles and that the remedies 
available to him are substantially the same whether his interest be char- 
acterized as a possibility of reverter or a power of termination. Even if we 
assume that neither Baker nor Charles contests Able’s right on the hap- 
pening of the event, we begin to suspect that the title examiner employed 
by a purchaser from Able is going to insist that Able as vendor furnish as 
to both Blackacre and Whiteacre a quit claim deed from Baker and 
Charles releasing their “paper” rights.‘ 

When it appears that in substantial matters such as A’s power to sell 
after reclaiming the property, and A’s remedies effectively to assert his 
right to reclaim, A must act in the same way with respect to Blackacre 
and Whiteacre, we may well ask what this alleged distinction really 
means. It is the purpose of this paper to consider wherein there is a real 
difference in legal consequences between a possibility of reverter and a 
power of termination. This task is difficult because we must inform our 
students that outside of the classroom “hypothetical” it is impossible to 
determine before litigation whether any given phrasing of a conveyance 


‘ If any proof is needed of this probability, see the statutes imposing a “‘penalty”’ for failure 
to give such a release after the happening of the stated event. See, e.g., Kan. Gen. Stat. (1949) 
§ 55-201; Rev. Code of Montana, (1947) § 73-114. See also the numerous cases in which the 
purchaser has been subjected to a suit for specific performance where he has rejected the 
vendor’s title on this ground or those in which the owner has sought a declaration of his title. 
Sherill v. Sherill, 211 Ala. 105, 99 So. 838 (1924) (condition subsequent, suit to cancel deeds of 
present estate); Thornton v. Middletown Educational Corp., 21 Cal. App. 2d 707, 70 P. 
2d 234 (1937) (condition subsequent, quiet title); Taylor v. McCowen, 154 Cal. 798, 99 
Pac. 351 (1908) (special limitation, quiet title); Union Colony Co. v. Gallie, 104 Colo. 46, 
88 P. 2d 120 (1938) (condition subsequent, quiet title); North v. Graham, 235 Ill. 178, 88 N.E. 
267 (1908) (special limitation, quiet title); First Universal Soc. of N. Adams v. Boland, 155 
Mass. 171, 29 N.E. 524 (1892) (special limitation, specific performance); Thypin v. Magner, 
28 N.Y.S. 2d 262 (Sup. Ct. 2d Dept., 1941) (recission for unmarketable title, special limi- 
tation). 
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will be interpreted as a special limitation or as a condition subsequent.’ 
Consequently we never can be certain of the reality of any theoretical 
difference between the two interests. A cautious judge who has determined 
upon what seems to him the just result can always attach the appropriate 
label to the phrasing at hand in order to avoid determining whether the 
opposite label would produce the same result or not. Thus if it is clear 
from the case law that an owner of a power of termination may “‘waive’’ a 
breach, absence of case law on the question whether an owner of a possi- 
bility of reverter may “waive” a breach may only mean that whenever 
the defense of waiver is allowed the judge has found language of condition 
in order to permit the defense to be asserted with certainty. 

In this paper we will consider certain problems which may arise with 
respect to a defeasible estate in an effort to determine whether the label 
helps solve the problem. In all cases, of course, the conditioning event 
(e.g., sale of liquor) is assumed to be the same. For convenience of organi- 
zation the problems will be subdivided into the following categories: 
1) Possession, use and enjoyment of the subject matter; 2) Power to 
alienate voluntarily; 3) Power to determine devolution at death; 4) Ter- 
mination or loss of right; and 5) Availability of remedies. This classifica- 
tion is not considered exhaustive but it is believed that it will give a 
fairly complete picture of the substantiality of differences between the 
two types of future interests.° 

5 See, e.g., Johnson v. Lane, 199 Ark. 740, 135 S.W. 2d 853 (1940) (‘These lands are to 
revert’’ plus language of condition created determinable fee); Wolf v. Hallenbeck, 109 Colo. 70, 
123 P. 2d 412 (1942) (“The title shall revert’’ held, condition subsequent language); United 
States v. 2,086 Acres of Land, 46 F. Supp. 411 (W.D. S.C. 1942) (“This deed to be null and 
void,’’ said to be condition subsequent); Union Colony Co. v. Gallie, 104 Colo. 46, 88 P. 2d 
120 (1939) (same); Union Missionary Baptist Church v. Fyke, 179 Okla. 102, 64 P. 2d 1203 
(1937) (void, special limitation); Salt Lake City v. State, 101 Utah 543, 125 P. 2d 790 (1942) 
(‘‘void’’ plus “‘revert,’’ special limitation). See also McCall, Estates on Condition and on 
Special Limitation in North Carolina, 19 N.C. L. Rev. 334 (1941);O’Connell, Estates on Condi- 


tion Subsequent and Estates on Special Limitation in Oregon, 18 Ore. L. Rev. 63 (1939); 
Williams, Restrictions on Use of Land, 27 Tex. L. Rev. 158 (1948). 


* Many articles and texts mention one or more alleged differences: Ferrer, Determinable 
Fees and Fees Upon Condition Subsequent in California, 24 Cal. L. Rev. 512 (1936) (possi- 
bility of reverter passes by representation; power of determination by descent); McCall, 
op. cit. supra note 5 (power of termination can be released; possibility of reverter cannot); 
Niles, Conditional Limitations in Leases in New York, 11 N.Y.U.L.Q. 15 (1933) (lessor of 
lease on special limitation entitled to landlord’s summary remedies; in lease on condition 
subsequent only entitled to ejectment). 

Leach, Cases on Future Interests (2d ed., 1940) lists differences: 1) Where contingency is 
illegal or becomes impossible; 2) Liability for duties imposed on landowners; 3) Consequences 
of attempted alienation. 2 Powell on Real Property § 191 (1952) suggests differences as to 
rights of creditors of conveyor; statute of limitations; removal of fixtures. 

Williams, Restrictions on Use of Land, 27 Tex. L. Rev. 158 (1948), lists eleven possible 
differences, the most important being rules such as waiver, estoppel and other forms of relief 
against forfeiture. 
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1. Possession, use and enjoyment. 


Since the present estates are defeasible, the future interest holders have 
certain protection against acts and omissions of the owner of the present 
interest. That protection is neither enlarged nor limited, however, by the 
label attached to the future interest so long as the limiting or terminating 
event has not occurred. Where the defeasible estate is a fee simple the 
control of the future interest on the conduct of the owner of the present 
estate is slight. Thus neither the holder of a power of termination nor the 
owner of a possibility of reverter can recover damages for waste, and they 
both can obtain injunctive relief against the holders of the present estates 
in limited situations only,’ and these situations do not turn on the kind of 
future interest the plaintiff has. 

If, however, the terminating event has occurred, then there should be, 
in theory, a difference between the future interests as to the power over 
possession and enjoyment of the present estate. If the estate is subject to 
a condition subsequent, then the holder of a power of termination has, 
after the occurrence of the terminating event, the power to terminate the 
estate, but until that power is exercised the present estate continues. The 
acts constituting waste should now become more numerous since there is 
now a strong possibility that the estate will end. The owner of the power 
is now more clearly entitled to an injunction than before the happening of 
the event, but it is still doubtful whether he is entitled to damages for the 
act of waste,® and it is clear that the happening of the event gives him no 
new right to rents and profits as the prior estate has not determined. He 
would, however, be entitled to rents and profits from the commencement 
of the ejectment action since that event, in most jurisdictions, determines 
the estate on condition subsequent. He has a right to possession. 

If, on the other hand, the present estate was subject to a special limita- 
tion, that estate has terminated on the happening of the event and the 
law of waste no longer applies, but the applicable rules become those of 
the tortious use of the land of another. These rules would give the owner 
of the possibility of reverter not only damages for any conduct analogous 
to waste decreasing the value of the property but would give such owner 
an action for mesne profits from the time of termination of the present 
estate until the possibility of reverter holder has been given possession. 
Thus the owner of the present estate (condition subsequent) or formerly 

7 See Rest., § 193 (injunctive relief) and § 194 (recovery of damages). 


® See the caveat to Rest., § 194, where no position is taken as to recovery of damages from 
the owner of the formerly present estate after the interest of the owner of the future interest 
becomes a present interest. 
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present estate (special limitation) has a duty enforceable by injunction 
not to reduce the present value of the premises. However, if he has after 
the happening of the stated event removed a building appurtenant to the 
land or otherwise damaged the land, the person formerly having a possi- 
bility of reverter is clearly entitled to damages,’ while the owner of the 
power of termination apparently is not entitled to damages for acts oc- 
curring before entry.’ As to injunctive relief the label attached to the de- 
feasance clause appears not to be significant; as to the remedy of damages 
the case law appears to be silent as to the existence of the remedy in the 
hands of the owner of the power of termination. It is significant, however, 
that the litigation on the matter of removal of abandoned schools and 
churches seems to assume that damages are recoverable unless the build- 
ing is a removable “trade fixture’’ or unless the conveyance gave a fee 
simple absolute to the conveyee.” 

There does appear to be a theoretical difference between a possibility of 
reverter and a power of termination as to the time from which recovery of 
mesne profits is allowed. Case law does not develop the difference, if any, 
since such profits are recoverable only from the time the present estate 
is terminated. If, however, the estate on condition subsequent can be 
terminated by appropriate manifestation other than commencement of 
action, the difference is only formal. But in those states which, either 
by statute or common law, accord special treatment to occupying claim- 
ants who occupy in good faith” there would seem to be no difference at 
all. This rule limits recovery of mesne profits or permits certain set-offs 
and credits where the defendant was in possession in good faith. The 
difficulty of determining in advance of litigation the correct label to be 
attached to the limiting clause should put practically all possessors claim- 
ing a defeasible present estate in the position of being claimants to pos- 
session in the good faith belief that possession is rightful until the formal 
claim is made or that there is no defeasance possible.”* 

* See Williams v. Kirby School District, 207 Ark. 458, 181 S.W. 2d 488 (1944); St. Louis 


S.W. Ry. v. Curtis, 113 Ark. 92, 167 S.W. 489 (1914); Nalley Land and Investment Co. v. 
Shaddix, 172 Ga. 171, 157 S.E. 291 (1931); Rustin v. Butler, 195 Ga. 389, 24 S.E. 2d 318 (1943). 

10 Cf. Rest., § 194. 

4 See dissent and majority opinion in, In Re Copp’s Chapel Methodist Church, 120 Ohio 
St. 309, 166 N.E. 218 (1929). 

1% See, e.g., Illinois occupying claimants’ statute, Ill. Rev. Stat. (1951) c. 45, § 53, dis- 
ceaingihin en guten st a ekiouunensbieaes eieatianemannemeainconeal 
defendant can show a record title and that he is without notice of an adverse record title. See 
generally, Warvelle on Ejectment § 534 (1905); Annotations, 104 A.L.R. 577 (1936), 137 
ALR. 1078 (1942). 


13 Cf. Santmeyer v. Clemmancs, 147 Wash. 354, 266 Pac. 148 (1928). 
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With respect to duties imposed on a person by reason of ownership of a 
present estate in land there should in theory be a difference between the 
two types of estates. Thus where real property taxes are a personal obliga- 
tion of an owner, taxes assessed after occurrence of the stated event should 
be a personal obligation of the owner of the former possibility of reverter 
but not an obligation of the owner of a power of termination.’ Most rules 
of this type, however, impose duties on the possessor or persons in control 
of the land. Thus the duty to provide lateral support is on the actor, not 
the landowner, and the duty not to permit dangerous conditions on the 
premises is a duty of possessors of land and not of owners. Since by hy- 
pothesis neither future interest holder has possession this type of liability 
ought not to turn on whether the present estate was determinable or sub- 
ject to a condition subsequent.” 


2. Power to alienate voluntarily and involuntarily. 


While either type of defeasible present estate is freely alienable and 
reachable by creditors if the defeating event is not alienation,” there is a 
possible difference in legal consequences if the defeating event is an at- 
tempted transfer. Assuming the restraint on alienation is valid, if the re- 
straint is in the form of a special limitation, the present estate should 
terminate automatically on attempted alienation and the transfer would 
be ineffective to create an interest in the transferee. If the restraint on 
alienation is in the form of a condition subsequent, the attempted transfer 
should be effective to create an interest in the transferee, but one subject 
to defeasance. In most instances, however, a dispute between the con- 
veyor and the successor of the conveyee would involve identical ques- 
tions!’ with those considered in a dispute between conveyor and conveyee 
or between third persons and conveyor or conveyee, so that the legal con- 
sequences of a rule which says the one has no power to create an interest 
in the transferee while the other does have the power will be the same 

14 There are very few claims of this type possible. Conceivably there could be a covenant 
running with the land which imposes personal liability on the owner of the present estate, but 


it would have to be one which was prior in time to the creation of the defeasible estate and 
survived the defeasance of the former present estate. 


18 In Cassidy v. Welsh, 319 Mass. 615, 67 N.E. 2d 226 (1946), it was argued that after non- 
payment of rent under a lease determinable on that event, the lessor had legal control of the 
premises sufficient to impose tort liability on the lessor for a dangerous condition on the 
premises. The Court found the defeasance clause to be a condition so it was unnecessary to 
decide the question argued by plaintiff. It would not seem that the ‘‘control’’ attributable to 
the rights accruing on automatic termination of the prior estate would be sufficient to impose 
liability on the former possibility of reverter. See Restatement of Torts §§ 329-87. 


© See Rest., §§ 50 and 52. 
17 E.g., disputes concerning waste, mesne profits; waiver and relief against forfeiture. 
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legal consequences as under the rule that in one the estate ends auto- 
matically and in the other it is subject to defeasance. 

With respect to the future interests, the question of alienability pre- 
sents one of the most important differences noted by the text writers. The 
Restatement of Property declares that the owner of a possibility of revert- 
er has the power to transfer his interest,’* but that the owner of a power of 
termination does not have such power except in a limited number of situ- 
ations.'® Interestingly enough those text writers who assert that there are 
important differences between the two types of future interests which 
need not be disturbed are usually the writers most disturbed about this 
particular difference and the writers who find this difference unnecessary 
and indefensible.” Since the liability of an interest to claims of judgment 
creditors is made by the Restatement to turn on the power of voluntary 
alienation,” the difference between the two types of future interests ex- 
tends also to liability to claims of creditors. 

How real is this asserted difference? That historically this difference 
existed there appears to be no doubt.” That it now exists depends on 
whether two hundred year old history is to be regarded as more significant 
than recent history.** Recent history would indicate that in almost every 
instance of legislation-on the alienability of these future interests, the ob- 
jective of the statute has been to treat the future interests in the same 
way—either make both alienable or both inalienable.** A description of 
the present situation in the United States would show that at least twenty- 
four jurisdictions have identical rules as to both types of future interests; 


1 Rest., § 159. 19 Rest., §§ 160 and 161. 
2 See, e.g., 2 Powell on Real Property §§ 281 and 282 (1952) and articles therein cited. 
% Rest., § 186. 2 Powell on Real Property §§ 281 and 282 (1952). 


%3 The restaters frequently read the older case history as of more significance than recent 
case and legislative history. Thus when faced with the question whether words of inheritance 
were necessary to create a fee simple, the restaters (§ 27) answered yes, ignoring, as part of the 
common law, the statutory changes and changes by decision which had occurred since the time 
of Coke. For an imaginative use of statutes to change the common law, see Lehman J. in 
Agar v. Orda, 264 N.Y. 248, 190 N.E. 479 (1934) (policy of Uniform Sales Act applied to de- 
termine ‘“‘common law’’ rules for sales of choses in action). See also Commercial Nat’! Bank of 
New Orleans v. Canal-Louisiana Bank & Trust Co., 239 U.S. 520 (1916). 


% Til. Rev. Stat. (1951) c. 30, §§ 37b-37h makes both types of future interests inalienable. 
The following statutes either expressly or by interpretation have been held to make the power 
of termination alienable: Cal. Civ. Code. (1949) § 1046; Conn. Gen. Stat. (1949) § 7118; 
Idaho Code Ann. (1948) § 55-502; Kan. Gen. Stat. (1949) §§ 67-202, 67-308, 77-201; Ky. 
Stat. (Baldwin, 1943) § 381.040; Mich. Comp. Laws (1948) § 554.111; Minn. Stat. Ann. 
(1949) § 500.16; R.I. Gen. Laws (1938) c. 433, § 10; Tex. Civ. Stat. (Vernon, 1949) Art. 
1296; Va. Code (1950) § 55-56; W.Va. Code (1949) § 3529. 


% In addition to the 12 states cited in note 24 supra, the following states have decisions 
either making both inalienable, both alienable or decisions making power of termination alien- 
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that only a few have clear decisions holding one type alienable and the 
other type inalienable ;* and that most of the remaining jurisdictions are 
silent on one or both types of interest. The most recent series of cases on 
the question of alienability led the Oklahoma Supreme Court to conclude 
that there is no difference between a possibility of reverter and a anes of 
termination on any point.” 


3. Power to determine devolution ai death. 


Both types of present interests and both types of future interests are 
inheritable and devisable.** While at one time there appeared to be a dif- 
ference between a possibility of reverter and a power of termination as to 
whether the heir who took such an interest took “by representation,” 
this distinction seems to have disappeared from the law and powers of 
termination and possibilities of reverter are now treated as are any other 
future interest. 


able. With respect to the latter group and to the states having statutes applicable only to 
powers of termination it is fair to assume that when faced with the possibility of reverter situ- 
ation that interest will also be held to be alienable. 

Arkansas: Moore v. Sharpe, 91 Ark. 407, 121 S.W. 341 (1909) (power of termination aliena- 
ble); Colorado: Denver & S.F. Ry. Co. v. School Dist., 14 Colo. 327, 23 Pac. 978 (1890) (both 
inalienable); Florida: Richardson v. Holman, 160 Fla. 65, 33 So. 2d 641 (1948) (dictum that 
power of termination is alienable and holding that possibility of reverter is alienable) ; Georgia: 
Williams v. Thomas County, 208 Ga. 103, 65 S.E. 2d 412 (1951) (dicta as to alienability of 
both types); Iowa: Reichard v. Chicago B. & Q. R. Co. 231 Ia. 563, 1 N.W. 2d 720 (1942) 
(dicta that both are alienable); North Carolina: Blue v. Wilmington, 186 N.C. 321, 119 S.E. 
741 (1923) (both inalienable); Oklahoma: Kassner v. Alexander Drug Co., 194 Okla. 36,147 
P. 2d 979 (1944) (both alienable); Oregon: Magness v. Kerr, 121 Ore. 373, 254 Pac. 1012 
(1927) (both alienable); Pennsylvania: McKissick v. Pickle, 16 Pa. 140 (1851) (power of termi- 
nation alienable); Slegel v. Lauer, 148 Pa. 236, 23 Atl. 996 (1912) (possibility of reverter 
alienable); Tennessee: Yarbrough v. Yarbrough, 151 Tenn. 221, 269 S.W. 36 (1924) (possi- 
bility of reverter). 


% See, e.g., Indiana: Kessler v. City of Indianapolis, 199 Ind. 420, 157 N.E. 547 (1927) 
(possibility o1 reverter alienable); Fall Creek School Township v. Shuman, 55 Ind. App. 232, 
103 N.E. 677 (1913) (power of termination inalienable); but see McAdams v. Bailey, 169 Ind. 
518, 82 N.E. 1057 (1907); Massachusetts: Rice v. Boston & Worcester R. Co., 12 Allen 
(Mass.) 141 (1866) (power of termination inalienable); Dyer v. Siano, 298 Mass. 537, 11 N.E. 
2d 451 (1937) (possibility of reverter assumed to be alienable). There are very few other 
jurisdictions where the difference is clear. 

See also the states which make the possibility of reverter inalienable but are silent as to the 
power of termination. Such states are also likely to produce identical rules as to alienability. 
See Delaware: Addy v. Short, 81 A. 2d 300 (Del. Super., 1951) (dictum as to possibility of 
reverter); Cookman v. Sillman, 22 Del. Ch. 303, 2 A. 2d 166 (1938) (dictum same). 


*” Kassner v. Alexander Drug Co., 194 Okla. 36, 147 P. 2d 979 (1944); Fuhr v. Oklahoma 
City, 194 Okla. 482, 153 P. 2d 115 (1944). See Browder, Defeasible Fee Estates in Oklahoma, 
4 Okla. L. Rev. 141 (1951). 


* Rest., §§ 164 and 165. 


® Rest., § 164, Comment c. Compare Upington v. Corrigan, 151 N.Y. 143, 45 N.E. 359 
(1896), with North v. Graham, 235 Ill. 178, 85 N.E. 267 (1908). 
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4. Termination or ineffectiveness of future interest. 

The attempt to make the present estate defeasible may be thwarted by 
various rules. Thus the limitation or condition may be void as against 
public policy or asa violation of the rule against perpetuities; the defeasi- 
bility may lapse by reason of changed circumstances, impossibility of oc- 
currence, or by reason of some action or nonaction of the owner of the 
future interest producing a waiver or an estoppel, or by reason of lapse of 
time. In general none of these rules depend for their applicability on a 
determination of whether the future interest was a possibility of reverter 
or a power of termination. 

Ine ffectiveness of a future interest in its inception. The limitation or con- 
dition may be found to be illegal because it is anti-social, e.g., in many cir- 
cumstances estates are limited or conditioned on marriage or failure to 
marry. If the limitation or condition is illegal it becomes necessary either 
to construe the creating instrument to try to determine what the grantor 
would have intended had he been confronted with the possibility of il- 
legality or to determine without regard to intention what should happen 
to the present estate. While it is possible to construe the whole conveyance 
as ineffective, the usual construction is to make the present estate abso- 
lute.*° In no event does the choice of these two construction possibilities 
turn on the kind of defeasible estate which was attempted, and in no 
case does the validity of the limiting event turn on whether it is stated in 
language of condition or of limitation. 

In the United States, unlike England, neither a possibility of reverter 
nor a power of termination is subject to the rule against perpetuities. If, 
however, after the defeasible estate the grantor attempts to make a gift 
over on the happening of the event to some person other than the convey- 
or, the rule against perpetuities is applicable. If the rule against perpetui- 
ties voids the gift over, a problem similar to that in the preceding para- 
graph is presented and it is necessary to determine whether the present 
estate also fails, becomes indefeasible or remains defeasible subject to a 
possibility of reverter or power of termination in the grantor. Like the 
preceding situation the problem is to determine the intent of the grantor, 
and like the preceding situation there is a construction preference for 
making the present estate indefeasible." According to the Restatement of 
Property, Section 229, there must be an affirmative manifestation of an 
intent that the happening of the event upon which the executory interest 


% See Rest., § 228, Comment d. 
% Rest., § 229. 
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was limited should terminate the prior interest even though the executory 
interest is ineffective before the construction preference is overcome. The 
question is whether language of one of the two types of defeasance clauses 
is such an affirmative manifestation without more, because where the 
purpose of the conveyor is otherwise determinable there can be no differ- 
ence between language of condition and language of limitation. The Re- 
statement of Property, basing its rule on four early cases, finds that lan- 
guage of limitation is such an affirmative manifestation of an intent to 
make the estate defeasible regardless of what happens to the executory 
interest while language of condition is not such a manifestation.” Here 
then is a rule which applies differently in limitation and condition cases, 
if it is followed. The new Pennsylvania Estates Act of 1947 makes the 
present estate indefeasible in all cases where the rule against perpetuities 
voids the gift over.** Since the normal case involving this problem of con- 
struction will also involve a problem of determining whether the language 
is that of condition or limitation, the construction preference for inde- 
feasibility should produce a characterization of the interest as one of con- 
dition rather than one of limitation. In other words, except in the most 
expertly drafted instruments the dispute will be decided not on the validi- 
ty of the Restatement position but on the question of characterization of 
the defeasance clause. 

Termination by reason of changed circumstances. This doctrine is that 
commonly applied to equitable servitudes and renders them unenforceable 
when the reason for the restriction has passed. The applicability of this 
doctrine to defeasible estates is too new to determine whether its applica- 
bility will turn on the characterization of the defeasance clause. The cases 
applying it have been conditions; the theory of estates should make the 
doctrine inapplicable to either type of future interest; the policy of the 
changed circumstances doctrine should make it applicable to both types.** 

Termination by estoppel, waiver or relief against forfeiture. Where an 
event has occurred which the holder of the future interest claims to have 
caused a termination or defeasance of the present estate, the owner of this 
latter estate may claim (1) the terminating event has not occurred. Thus 












2 Rest., § 229, Comment e, and Monograph on Ineffectiveness of an Ultimate Executory 
Interest in Appendix to Volume 2. 


% Penn. P. L. 100 § 5 (1947), Pa. Stat. Ann. § 301.5 (1950). 


* See Goldstein, Rights of Entry and Possibilities of Reverter as Devices to Restrict the 
Use of Land, 54 Harv. L. Rev. 248 (1940). See also Minn. Stat. (1949) § 500.20 making the 
doctrine of changed circumstances applicable, according to the title, to ‘‘defeasible estates’’ 
but according to text when any “‘conditions’”’ are annexed to a grant. See page 230 infra for 
problem of construction. 
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he may argue that he has substantially complied with the terms of the 
conveyance and that a proper construction requires a finding that only on 
failure of substantial compliance should there be a defeasance.® (2) The 
holder of the future interest has, by his conduct subsequent to the happen- 
ing of the event, prevented himself from now asserting termination or 
power to terminate by reason of a “waiver” or an “estoppel.” (3) The 
right or power cannot be asserted because equity will not enforce a for- 
feiture. 

The first claim is a defense equally applicable to an estate on limitation 
and an estate on condition. The defense of estoppel is also a doctrine 
equally applicable to both types of future interest since estoppel may 
operate to prevent a person from asserting his ownership as well as to 
prevent him from asserting a power.** There may be a difference in ap- 
plicability however. The estate on condition gives the future interest 
holder an election as to termination and once he elects not to terminate, 
the election is irrevocable. Normally an election does not require reliance 
by the person asserting that an election has occurred, whereas an estoppel 
does. It may be that conduct of the owner of a power of termination will 
be evidence of an election not to terminate before similar conduct pro- 
duces an estoppel against the owner of the former possibility of reverter 
because of the element of reliance. If, however, there is justifiable reliance 
by the holder of the present estate such as arises where the future interest 
owner stands by after the happening of the terminating event and per- 
mits the present estate owner to make substantial improvements, estoppel 
would operate in either case and without regard to the form of the de- 
feasance clause. The difference between the two estates, if any, arises be- 
cause the owner of the estate on condition has two arrows to his bow—a 
defense of an election not to terminate and a defense of estoppel—while 
the owner of the estate on limitation can in theory assert only an estoppel. 

Technically the doctrine of “waiver” is not applicable to either type of 
defeasible estate. In the condition type it is more proper to say that the 
owner of the power of termination has “elected” not to terminate than to 
say he “‘waived”’ his power. In the limitation type it is difficult to conceive 
of a “waiver” of a “present” estate, which is what waiver would amount 
to after happening of the limiting event. Conduct of the holder of the pos- 


%5 While the doctrine of ‘‘substantial performance’’ can be said to be a matter of construc- 
tion, its use to avoid forfeitures warrants noting the rule in this paper. As illustrations of its 
use in defeasible estates, see Davis v. Skipper, 125 Tex. 364, 85 S.W. 2d 318 (1935) (special 
limitation); Bernard v. Bowen, 214 N.C. 121, 198 S.E. 584 (1938) (special limitation). 


%* Ewart, Estoppel by Misrepresentation 251-95 (1900). 
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sibility of reverter may “imply” a reconveyance or an agreement to re- 
convey, and probably the conduct which courts speak of as a “‘waiver’’ is 
this kind of conduct. Thus the English equity courts often ordered the 
landlord to execute a new lease where the landlord, after the estate for 
years on limitation had terminated, accepted new rent or otherwise 
treated the former tenant as if he were still a tenant.*” They found this 
agreement to continue the tenancy on substantially the same facts, where 
in an estate for years on condition they said the landlord had “elected” 
not to terminate. Less accurate courts might find a “waiver” in both 
cases.** 

This implied agreement is more difficult to find when the estate on 
limitation is a fee simple however because of the difficulty of determining 
what the duration term of the implied agreement is and because of the 
statute of frauds. It is probable that proof sufficient to establish an implied 
agreement to reconvey an absolute estate is substantially the proof re- 
quired for an estoppel. This would mean in comparing the two estates 
that an election not to terminate is more easily found than is an estoppel 
or implied agreement to continue and that the latter two concepts and 
not that of election are applicable to estates on limitation. 

With respect to relief against forfeiture, it is sometimes said that equity 
will only act to prevent a forfeiture and that when the prior estate has 
terminated or been terminated before the aid of equity is asked then 
equity has no forfeiture to relieve against.*® If this were the rule, then, the 
estate on limitation, having terminated, could not invoke this equitable 
doctrine. But this asserted limitation on the power of the equity court is 
nonsense, for equity can set aside a forfeiture or allow the prior owner to 
continue as though a forfeiture had not occurred just as well as it can pre- 
vent a forfeiture from taking place.“ It is sometimes said, however, that 
equity will require a stronger case to set aside a forfeiture than to prevent 
one from occurring. 

The more difficult conceptual thinking to overcome, however, is the 
idea that there is no forfeiture involved in the estate on limitation. The 
estate has not been forfeited; it has only ended naturally as the parties 
agreed. Of course both types of estates only end as the parties agree, and 
if court interference with an agreement is possible in one case, it is also 

7 See, e.g., Hare v. Elmo, [1893] 1 Q.B. 607; Ewart, Waiver Redistributed 104 (1917). 


See Ewart, ibid., at 151-67; on waiver of right of entry, see 1 Simes, Future Interests 
§ 170 (1936). 


* See, e.g., Maginnis v. Knickerbocker Ice Co., 112 Wis. 385, 88 N.W. 300 (1901). 
“See Annotation, 69 L.R.A. 833 (1901). 
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possible in the other. Nevertheless courts have had difficulty with this 
normal ending idea in contrast to the forfeiture. Thus courts, which have 
no difficulty in preventing operation of a condition where the person as- 
serting the happening of the conditioning event caused its occurrence, 
experience difficulty where the person asserting benefit of the limitation 
caused the happening of the event. Thus courts have had difficulty in 
giving relief to the heirs of a deceased owner whose estate was terminable 
on death even though the person claiming the succeeding estate caused 
the death of the life tenant.“ In one case in an estate on special limitation, 
where the happening of the terminating event was caused by the holder of 
the possibility of reverter, the court said that the latter was “estopped” 
from asserting that the prior estate had terminated.” 

There is enough case law applying, or indicating a willingness to apply, 
the doctrines of estoppel, waiver and relief from forfeiture to estates on 
limitation after alleged termination** and enough cases refusing to apply 
the same doctrines to estates on condition‘ to suggest that here as else- 
where the applicability of the doctrines depends on the problem before the 
court and not on the characterizations of interests. Thus when the parties 
have clearly indicated that a forfeiture was intended, and a forfeiture is 
the only way to do justice to the parties, equity will permit a forfeiture. 
This suggests that the availability of these defenses does not turn on the 
kind of defeasance clause but on its purpose. 

Where the purpose of the defeasance clause is to terminate or permit 
termination of the estate after the purpose for which the conveyance was 
made has ceased to have meaning, then the courts have refused to apply 
“waiver” or “estoppel” or “relief against forfeiture” to either type of 
future interest where the future interest holder has merely been slow in 
asserting his rights or powers. Thus where land was conveyed for the pur- 
pose of a public building and the land is no longer used as such, mere inac- 


4 See, e.g., Welsh v. James, 408 Ill. 18, 95 N.E. 2d 872 (1950); Wade, Acquisition of Prop- 
erty by Wilfully Killing Another: A Statutory Solution, 49 Harv. L. Rev. 715 (1936). 


@ Humble Oil & Refining Co. v. Harrison, 146 Tex. 216, 205 S.W. 2d 355 (1947); Kouns v. 
Southwest Oil Co., 203 Ark. 469, 158 S.W. 2d 37 (1942) (lessor’s negligence caused termina- 
tion); Mitchell v. Cheney Slough Irrigation Co., 57 Cal. App. 2d 139 (1943) (default for twelve 
or more years). 


#8 See Woollard v. Schaffer Stores, 272 N.Y. 304, 5 N.E. 2d 830 (1936), noted in 15 N.Y.U. 
L.Q. 286 (1938); Browning v. Weaver, 158 Kan. 255, 146 P. 2d 390 (1944); Bloom v. Rugh, 98 
Kan. 589, 160 Pac. 1135 (1916); Mitchell v. Simms, 63 S.W. 2d 371 (Tex. Comm. App., 1933); 
Transcontinental Oil Co. v. Spencer, 6 F. 2d 866 (C.A. 5th, 1925). See Equitable Relief from 
Termination for Failure To Make Delay Rental Payment on Time, 22 Miss. L.J. 118 (1950). 

“ See cases cited in note 45 infra, and cases cited in The Application of the Rule against 
Forfeitures in the Termination of Oil and Gas Leases, 29 Calif. L. Rev. 386 (1941). 
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tion for a period short of the period of the applicable statute of limitations 
is not enough to cause a cessation of the rights of either a possibility of re- 
verter or a power of termination.“ The early writers tended to look upon 
this purpose as the proper purpose for a special limitation, and it may be 
that this is the reason that they did not consider the applicability of the 
above mentioned defenses to a special limitation. 

Where however the purpose of the defeasance clause is to penalize for 
noncompliance with a required course of conduct, then unless the parties 
and circumstances clearly indicate that time is of the essence in securing 
compliance with the specified course of conduct, some kind of relief against 
forfeiture is given if the circumstances warrant. It was this purpose which 
the early writers thought to be the usual purpose of a condition subse- 
quent, and it may be that it is this reason which made the equitable relief 
against forfeiture doctrine so well developed where language of condition 
was used. 

Probably because of the development of this doctrine with respect to 
conditions, draftsmen turned to language of limitation when they meant 
that time was of the essence and that compliance was clearly to be re- 
quired. If there is a clearly intended time-is-of-the-essence clause, equity 
is less likely, if at all, to relieve against a forfeiture. If we look at language 
of limitation in this setting it appears to be, when it is used to compel 
conduct, a form of clause telling the equity court that the parties really 
mean forfeiture. 

That it is the purpose of the defeasance rather than the form which de- 
termines the availability of the above mentioned defenses is aptly illus- 
trated by comparing the California and Texas oil and gas leases. In Texas 
the limitation language is used to impress upon the court that time is of 
the essence in performance of the oil and gas lease, and in general the 
courts have responded by refusing to relieve against forfeiture except in 
rare cases where language of limitation is used.” In California, on the 
other hand, substantially the same result is reached in leases where lan- 
guage of condition is used.‘’ The essence of the situation in both states 
is that oil and gas law needs “sudden death” provisions for noncompliance 

“5 Trustees of Union College v. City of New York, 173 N.Y. 38, 65 N.E. 853 (1903) (power 
of termination, more than twenty years of nonexercise of power; no waiver, election or estop- 


pel); City of New York v. Coney Island Fire Department, 170 Misc. 787, 10 N.Y.S. 2d 164 
(1939) (same, forty years). 


See case comments, 26 Tex. L. Rev. 826 (1948), 27 Tex. L. Rev. 561 (1949), and Williams, 


Restrictions on Use of Land: Conditions Subsequent and Determinable Fees, 27 Tex. L. Rev. 
158 (1948). 


*7 See Note, op. cit. supra note 44. 
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with lease provisions, but in both states equity does intervene where the 
circumstances are exceptionally strong for relief to the lessee. The more 
the language of limitation is used to penalize for nonperformance of re- 
quired conduct, the more the courts are likely to intervene to prevent a 
forfeiture except where the situation requires that kind of penalty. Less 
difficulty in developing precedent will occur if the problem is approached 
directly rather than approaching it as a problem of determining whether 
one form of defeasance language was used rather than another. 

Termination by lapse of time. Nonaction by the owner of the future in- 
terest after occurrence of the conditioning or limiting event may result in 
loss of right or power by reason of a statute of limitations or rule of laches. 
It seems clear that the statute of limitations begins to run against the 
holder of a possibility of reverter from the occurrence of the limiting 
event** and that possession of the holder of the late present estate would 
be sufficiently notorious and hostile to give him title by adverse posses- 
sion.*® Since the estate subject to a condition subsequent is not terminated 
until re-entry, possession of the present estate owner should in theory 
never be hostile until after exercise of right of entry. Thus some courts 
hold that the statute of limitations does not begin to run until entry. By 
statute and decision the prevailing position today seems to be that the 
statute begins to run from the date the right to enter first accrues," and 
these statutes and decisions would seem to make the two types of future 
interest subject to the same liability as far as adverse possession is con- 
cerned. 

In addition to the traditional type of statute of limitations, some states 
have statutes designed to cut off stale claims for the purpose of making 


8 See Concepcion de Storke v. Penn. Mutual Life Ins. Co., 390 Ill. 619 (1945); School 
Dist. Twp. v. Hausen, 186 Ia. 1314, 173 N.W. 873 (1919). 


# But see School Dist. Twp. v. Hausen, 186 Ia. 1314, 173 N.W. 873 (1919); cf. Moore v. 
Hoffman, 327 Mo. 852, 39 S.W. 2d 339, 75 A.L.R. 147 (1931) (possession of widow after expi- 
ration of quarantine where right to dower has expired). 


5° City of New York v. Coney Island Fire Dept., 170 Misc. 787, 10 N.Y.S. 2d 164 (1939), 
aff'd, 259 A.S. 286, 18 N.Y.S. 2d 923 (1939) (breach in 1895; action of ejectment begun in 
1935). See 1 Simes, Future Interests § 170 (1936). 


5! Hoke v. Central Twp. Farmers Club, 194 Mo. 576, 91 S.W. 394 (1906) (statute); Sanford 
v. Sims, 192 Va. 644, 66 S.E. 2d 495 (1951); Note, 38 Va. L. Rev. 266 (1951) (common law 
decision); Ark. Stat. Ann. (1947) § 37-104; Minn. Stat. (1949) § 500.20; Cal. Code Civ. Proc. 
(1950) § 320. 

Unless such statutes are construed to give an indefeasible title to the holder of the present 
estate, he may have difficulty under some types if the right of entry is exercised through self- 
help and not legal process. See, e.g., Colo. Stat. Ann. (Supp., 1951) c. 40, § 154, providing that 
“actions to recover’’ possession for any violation of any “‘restriction’’ must be brought within 
one year. 
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the title to land more marketable. Most of these refer to “conditions” or 
“restrictions” and few if any use the term “limitations.”®’ Since the 
reason for cutting off stale claims is applicable to limitations as well as 
conditions, it would seem that the legislature was not using the word 
“condition” in its technical sense. Thus “easements” have been held to 
be “conditions or restrictions,’”** and conditions subsequent have been 
held to be “restrictions.’””** 

Another type of statute also seems applicable to terminate both types 
of interest if it terminates any. This is the so-called ‘marketable title” 
statute. These statutes frequently except “‘conditions.”®* If this phrasing 
is meant to be technical language, an anomalous result follows: the stat- 
utes cut off possibilities of reverter and not powers of termination. Cer- 
tainly the policy of these statutes does not permit a distinction between 
possibilities of reverter and powers of termination. Either both should 
be excepted from the statute or both included.” 

5. Availability of remedies. 

Recovery of possession. At early common law, “right of entry’ meant 
what it said, and in order to terminate the estate on condition subsequent, 
the owner of the right of entry had to enter and then bring his action for 
possession.®* There was then a difference between a special limitation and 
a condition subsequent because the owner of a possibility of reverter could 
commence his action for recovery of possession without the formality of 
entry. Today the necessity of entry is gone in all American jurisdictions. 

5 Colo. Stat. Ann. (Supp., 1951) c. 40, § 154 (actions to recover for violations of “‘re- 
strictions’’); Minn. Stat. (1949) § 500.20 (“‘covenants, conditions or restrictions’ cease after 
30 years); Mass. Ann. Laws (Supp., 1951) c. 184, § 23 (‘‘conditions, restrictions, reservations, 


stipulations, or agreements’’); Ill. Rev. Stat. (1951) c. 30, §§ 37b-37h, and Ind. Stat. Ann. 
(1951) § 2-628 refer to “possibility of reverter’’ and “‘limitations.’’ 


58 Crocker v. Cotting, 173 Mass. 68, 53 N.E. 158 (1899). 
54 Wolf v. Hallenbeck, 109 Colo. 70, 123 P. 2d 412 (1942). 


55 Minn. Stat. (1949) § 541.023 (‘‘conditions subsequent or restrictions’’); Neb. Rev. Stat. 
(1950) § 76.2 (‘conditions subsequent’’); N.D.L. (1951) c. 280, § 11 (same); S.D.L. (1947) c. 
233, § 10 (same). 


5 Statutes such as the Michigan statute which do not refer to either type of defeasible 
estate may not apply to either type except in the probably rare situation where conveyances 
during the prescribed period (usually 40 and more years) refers either to an earlier deed with 
the defeasance in it or to the defeasance itself. Where the conveyances during the statutory 
period continue to refer to the original conveyance establishing the defeasance, and the 
statutes seem to operate only to give a marketable title in a defeasible estate. See Aigler, 
Clearance of Land Titles—A Statutory Step, 44 Mich. L. Rev. 45, 53 (1945), suggesting identi- 
cal treatment. 


57 For general discussion of these statutes see Aigler, ibid. 
§8 1 Simes on Future Interests § 167 (1936). 
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The only survival is the requirement in some jurisdictions of election to 
terminate (usually by notice) before commencement of action.** The 
term “‘power of termination” suggests that sometimes something short of 
entry or commencement of suit may also serve to terminate the estate on 
condition. The more something short of suit or entry is recognized the 
more the power of termination approaches the possibility of reverter. It is 
only where notice before suit is a requirement that any important differ- 
ence can be said to exist. 

Some special remedies for recovery of possession may perpetuate the 
difference. Thus summary dispossess proceedings or forceable detainer 
proceedings may by statute be limited to removal of tenants “holding 
over’”*! after the expiration of a term and not be specifically available as a 
means of terminating an estate for years on breach of condition. The New 
York courts, for example, reasoned that an estate on condition did not 
terminate until after entry or suit commenced, and in such a case the 
summary proceedings were not available to terminate because the tenant 
was not a holdover tenant. New York leases accordingly attempt to 
make of leaseholds estates on limitation which end automatically on the 
occurrence of stated events (usually breach plus notice plus expiration of 
a period of time after notice). Thus after the stated events have occurred, 
the landlord can proceed against the tenant as a holdover tenant. Most 
other jurisdictions do not make this distinction; perhaps they permit an 
estate on condition to be terminated by something (e.g., notice) short of 
entry or commencement of action. 

Quiet title proceedings. Where a proceeding to quiet title can be brought 
only by claimants in possession, neither the owner of a possibility of 
reverter nor of a power of termination can utilize this type of proceeding 
until he recovers possession.™ In other jurisdictions both should be able to 
utilize such proceedings, unless the remedy is limited in the case of powers 
of termination by a rule which requires a previous declaration of for- 
feiture*‘ or a rule which says that equity will not aid in the declaration of 

5 Ibid. The majority of jurisdictions seem to reject this requirement. See 4 Thompson on 
Real Property § 2136 (1940). 

“Special Note, Rest., § 24 states that ‘“‘any appropriate manifestation” of an “‘intent 
thereby to terminate”’ is sufficient. 

© See, e.g., N.Y.C.P.A. (1931) Art. 83. 

 Burnee Corp. v. Uneeda Pure Orange Drink Co., 132 Misc. 435, 230 N.Y. Supp. 239 


(First Dep’t., 1928). See Niles, Conditional Limitations in Leases in New York, 11 N.Y.U.L.Q. 
Rev. 15 (1934). 


$3 See generally, 4 Pomeroy, Eq. Jur. § 1395 et. seq. (Sth ed., 1941). 
™ See text and notes at notes 59 and 60 supra. 
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a forfeiture. A substantial number of jurisdictions permit the holder of a 
right of entry to quiet title before entry.” Wherever this is the rule there 
is no difference between the types of future interests here considered. It 
would seem, however, that sufficient strength remains to the doctrine that 
equity will not enforce a forfeiture to say that the owner of a power of 
termination cannot assert his power by a quiet title proceeding. Can the 
owner of a possibility of reverter? The analysis suggested earlier™ would 
seem to answer yes. The theory of automatic ending seems to have some 
force here. 

Partition. When the possibility of reverter or power of termination is 
owned by two or more persons as concurrent owners, can one of the con- 
current owners resort to partition and by joining the owner of the present 
estate obtain a determination of rights in the property? Where possession 
is a prerequisite to partition neither type of future interest can maintain 
partition; where by statute only the owner of an unconditional and inde- 
feasible future interest can compel partition, neither type of future in- 
terest can qualify before the happening of the limiting or conditioning 
event. 

Under two types of statute there may be a difference between the two 
types of estates: (1) where the statute permits any “present interest’’ to 


compel partition; and (2) where the statute permits indefeasibly vested 
future interests to compel partition and the conditioning event has hap- 
pened.®* The Restatement of Property seems to treat both types of in- 
terests as “present interests” after the happening of the limiting event.*® 
Illinois has decided that the holder of a possibility of reverter can compel 
partition where he alleges the previous happening of the terminating 
event.”° Perhaps it is because of the applicability of the equitable princi- 


*5 See, e.g., Newton v. Village of Glen Ellyn, 343 Ill. 489, 175 N.E. 770 (1931), denying 
equitable relief (quiet title) on the ground that equity will not enforce a forfeiture. For the 
later proceedings in ejectment, see 374 Ill. 50, 27 N.E. 2d 821 (1940); Barnesville v. Stafford, 


161 Ga. 588, 131 S.E. 487 (1926); 4 Thompson on Real Property § 2150 (3d ed., 1940); 2 
Pomeroy Eq. Jur. § 459 (Sth ed., 1940); 


Sherrill v. Sherrill, 211 Ala. 105, 99 So. 838 (1924); Thornton v. Middleton Educ. Corp., 
21 Cal. App. 2d 707, 70 P. 2d 234 (1937); see Cal. Code Civ. Proc. (1950) § 738; cf. Rusch v. 
Melosh, 133 N.J. Eq. 502, 33 A. 2d 390 (1943); Bernard v. Bowen, 214 N.C. 121 (1938); Ross 
v. Sanderson, 63 Okla. 73, 162 Pac. 709, L.R.A. 1917c, 879 (1917); Nadler v. Nadler, 242 Wis. 
537, 8 N.W. 2d 306 (1943); 1 Tiffany on Real Property § 213 (3d ed., 1939). 


*7 See pp. 226-27 supra. 


* For a general discussion of this problem see 2 Powell on Real Property §§ 289-290 (1950); 
Rest., c. 11. 


* Rest., § 171. 
7 Mott v. Danville Seminary, 129 Ill. 403, 21 N.E. 927 (1889). 
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ples concerning forfeiture discussed above in connection with quiet title 
proceedings that states have denied partition to the owner of a right of 
entry.”! Where the prior estate can be terminated by notice or other mani- 
festations short of action, there should be no difference between the two 
types on other grounds. 


CONCLUSION 


The above analysis suggests that we must answer the questions posed 
in the introduction by a statement that there are some different legal con- 
sequences which follow from characterizing the facts as that of a determi- 
nable estate and a possibility of reverter rather than characterizing them 
as an estate on condition and power of termination. Whether these dif- 
ferences are “real” or “substantial” is a judgment as to quality on which 
we may differ. 

We should be able to draw the following conclusions: 

(1) The control which the future interest has over the enjoyment of the 
present estate is enlarged by occurrence of the stipulated event but does 
not seem to turn on the label attached to the facts with the possible ex- 
ception of the time from which mesne profits are allowed in favor of the 
owner of the future interest. 

(2) While there have been and are in a few jurisdictions different rules 
as to alienability of the future interest, the trend of decision and statute 
is toward identity of treatment. There is no difference as to devolution at 
death. 

(3) As to termination or loss of right there seems to be some distinction 
as to availability of relief against forfeiture, but this distinction seems to 
be breaking down. 

(4) As to availability of remedies, there seems to be a distinction based 
on form as to whether, in the condition case, the holder of the power has 
pursued certain formalities such as entry or other manifestation of intent 
to terminate before commencement of his action. 

Are these distinctions substantial or real? The only distinction which 
concerns a property interest conventionally regarded as of the essence of 
property (viz., alienability) is a distinction which is disappearing both by 
statute and case law. The distinctions concerning the statute of limitations 
and remedies seem formal and not substantial. If these are all there is to 
the different labels, the distinctions are not likely long to remain. The dis- 

™ Plummer v. Worthington, 321 Ill. 450, 152 N.E. 133 (1926); Storke v. Penn. Mutual Life 
Ins. Co., 390 Ill. 619, 61 N.E. 2d 552 (1945); Cummings v. Lohr, 246 Ill. 577, 92 N.E. 970 


(1910); Hart v. Lake, 273 Ill. 60, 92 N.E. 286 (1916). See also Bouvier v. B. & N.Y. Ry. Co., 
67 N.J.L. 281, 51 Atl. 781 (1902). 
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tinctions concerning relief from forfeiture and waiver, however, concern 
an area where there may be an important need to have different interests 
to reflect with certainty different community needs and institutions. If 
the community (e.g., in oil and gas leases and conditions of support) needs 
to have an interest which is quickly and certainly cut off on failure to 
comply with the agreement, it may be desirable as an aid to interpretation 
of the parties’ intent to have two types of defeasance clauses—one which 
certainly and without defense cuts off the prior interest and one which is 
subject to equitable defenses. If, however, as seems to be the trend, the 
correct solution is to regard neither form as conclusive of intention but to 
look to each type situation (e.g., oil and gas leases, schoolhouse site gifts, 
conditions of support) to discover what the parties need and intend and 
what the community can permit them to do, then it would be well to 
abandon the differences in form which are not substantial and frankly put 
the decision whether to grant relief from forfeiture or not on the ground of 
need and intention. 

It would appear that other courts could now well reach the conclusion 
of the Oklahoma court that there is really no difference between the two 
types of future interests.” 


™ See page 222 supra. 








HOW THE NEW LEGAL AID SERVICE 
WORKS IN ENGLAND 


James Avery Joyce* 


expressed by Emery A. Brownell, in an excellent article entitled 

“Legal Aid and Democracy,” which appeared some three years 
ago in the Cornell Law Quarterly, that Legal Aid “‘is a practicable, realistic 
means of providing equal justice under law, and this is basic to our demo- 
cratic system.” But members of the English Bar, who are also close stu- 
dents of Anglo-American jurisprudence, have more recently been some- 
what dismayed by the attitude taken up—obviously in ignorance of what 
has been happening in England—by some of their colleagues across the 
Atlantic with regard to the character of the new Legal Aid Service which, 
thanks to the initiative and cooperation of the whole legal profession, has 
now been in successful operation for well over a year. It is important, from 
both points of view, for any such misunderstandings to be cleared up as 
quickly as possible. As Robert Abrahams, Chief Counsel to the Legal Aid 
Service of Philadelphia, has said in referring to the operation of the new 
English Legal Assistance Plan, “The vastness of that enterprise cannot be 
easily grasped by those accustomed to the usual local Legal Aid or Legal 
Reference set-up. Its impact on American legal thought can hardly be 
estimated at this time.’ 

As an instance of the attitude which English practitioners may well find 
bewildering, the present writer ventures to quote the following passage 
from an otherwise constructive article by Mr. Orison S. Marden, Chair- 
man of the Standing Committee on Legal Aid Work of the American Bar 
Association : 

The recent adoption of the English Legal Aid and Advice Act has aroused lawyers 
and laymen alike to the importance of providing legal aid facilities on a voluntary 
local basis. Nothing could more surely hasten the downfall of America than the loss 
of our independent fearless bar. History records that subjugation of the legal profession 
is one of the first steps taken by the dictator or totalitarian state in order to enslave 
the people. How long could the bar be expected to maintain its independence if lawyers 
should become, in effect, hired hands of the state, subject to bureaucratic control?* 

* Barrister-at-Law of the Inner Temple and of the South-Eastern Circuit. 

1 34 Cornell L. Q. 580 (1949). 

* NLAA, 9 Brief Case, No. 1 (1950). * NLAA, 9 Brief Case, No. 2 (1950). 


Ke LAWYERS WILL ASSENT WHOLEHEARTEDLY to the view 
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Phrases such as “subjugation of the legal profession” and “hired hands 
of the state,”’ coupled directly with the English Legal Aid Act, would tend 
to provoke in the mind of the English practitioner serious doubts as to 
whether the “crisis of confidence” (as one well-known publicist in Wash- 
ington has described it in the British press) through which the United 
States now seems to be passing had not overspilled from the political to the 
judicial plane. The spectacle of a “fearless bar” rushing to the aid of poor 
persons, not because of the merits of their case, but because only thus 
could the “independence of lawyers’’ be maintained against “bureaucratic 
control,” would appear to the English practitioner as somewhat of an 
overstatement—at least so far as recent experience in Great Britain is 
concerned. Knowing, as he does, that the new Legal Aid Service is not 
only largely the voluntary creation of the legal profession, but that Parlia- 
ment has entrusted its full control and administration to the legal profes- 
sion itself, the English practitioner might be excused for asking how it 
could ever come about that it would hasten the “‘downfall of America” for 
Chief Justice Hughes’ constant emphasis on “the equal protection of the 
laws” to be applied in the United States as it is in England? 

Let it be stated at once that, not only is it an axiom of the new service 
in England that the whole working of the Act is handed over, nationally, 
regionally and locally to the existing professional associations of lawyers, 
but that, when the Act came into effect in October, 1950, four-fifths of the 
legal profession had already, by individual and voluntary application, en- 
listed in the scheme. None other than the Chairman of the General Coun- 
cil of the Bar, a distinguished and respected advocate who was recently 
the guest of the American Bar Association, sponsored the new Service in 
the following forthright words: 

A great trust has been imposed in us by Parliament and the country, and I am confi- 
dent that, as a profession, we shall demonstrate that that trust has becn well placed. 

In short, anything more remote from the action of a “dictator or totali- 
tarian state” taken to “enslave the people” would be difficult to conceive. 
Without, therefore, commenting further on the strictures we have cited, 
let us proceed to examine the recent English developments in sufficient 
detail to appraise them on their merits—and ‘without prejudice.” 


THE PAST AND THE PRESENT 
On the 2nd of October, 1950, the Legal Aid Aci,‘ passed by Parliament 
in 1949, was brought into operation—at least, in part. When it is in full 
operation, it will make the courts of the land open to all, irrespective of 
income or wealth, wherever the applicant has a right to be vindicated. As 
* Legal Aid and Advice Act, 12 & 13 Geo. VI, c. 51 (1949). 
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is customary in this country, sweeping reforms of this character are pre- 
ceded by a long gestation period, during which all interests and parties af- 
fected have an adequate chance to be heard. The Rushcliffe Report of 
1945° was, by and large, embodied in the 1949 Legal Aid Act; which has 
thus resulted from the thorough investigation which Lord Rushcliffe and 
his fellow Commissioners had made during the War years. 

There is surely no need, in this article, to argue the general case for 
Legal Aid. “It is so obvious,”’ says Dean Roscoe Pound, “that we have al- 
most ceased to remark it, that in petty causes—that is, with respect to the 
everyday rights and wrongs of the great majority of the urban community— 
the machinery whereby rights are secured practically defeats rights by 
making it impracticable to assert them when they are infringed.” Yet, 
Magna Carta proclaimed: “‘To no man will we deny, to no man will we 
sell, or delay, justice or right”; and, as far back as a statute of Henry VII, 
in 1494, we can read: “Every poor person shall have writ or write . . . ac- 
cording to the nature of their causes, therefor paying nothing to your 
Highness for the Seals of the same, nor to any person for the writing of the 
same writ or writs; . . . and the Lord Chancellor shall assign . . . learned 
counsel and attorneys for the same without any reward taking thereof.” 

Undoubtedly, the best contemporary analysis published in Britain of 
the problem of the litigant of small or moderate means is Robert Egerton’s 
“Legal Aid’”* to which the reader is referred for a most painstaking and 
comprehensive survey of the position then prevailing in many leading 
countries. Similarly, from the United States, the periodical publications 
of the National Legal Aid Association,’ to which reference has already 
been made, are beyond praise. 

To sum up, then, the development of legal aid in England, leading up to 
the new Service, the end of the 19th century saw a few scattered centers 
established by social clubs and other charitable organizations, where poor 
people could come to have their legal problems looked into and dealt with 
by professional lawyers, giving their services on a volunteer roster. An 
unofficial body was set up by voluntary effort in 1929 and called the 
Bentham Committee (which was disbanded on the coming into be- 
ing of the new machinery); and this Committee, by means of a roster of 
barristers and solicitors, greatly improved the services of Poor Man’s 
Lawyers in London. More important, however, was the establishment in 


* Rushcliffe, Report on Legal Aid & Advice in England and Wales, Cmd. 6641 (1945). 
* Egerton, Legal Aid (1946). 
7 Address: 328 Main Street East, Rochester 4, New York. See also the ample footnote 


references on legal aid documentation in the United States appearing in Brownell, op. cit. 
supra note 1. 





238 THE UNIVERSITY OF CHICAGO LAW REVIEW [Vol. 20 


1914, under Rules of the Supreme Court, of the “Poor Persons’ Proce- 
dure.” This Procedure enabled many thousands of poor persons’ actions 
to be taken in the High Court in the same way as if fees had been paid; 
but, in all these cases, the barristers and solicitors who have done the 
work have received no remuneration whatever. Only at the end of the 
War, by the institution of a “Services Divorce Department,’’ which han- 
dled over 30,000 such cases within a few years, was a concession made to 
the practitioner, and a very small fee paid for these cases from state funds. 

But, from the applicant’s point of view, there were two severe limitations 
to this Procedure. First, it was confined to those whose present income 
did not exceed $5.60t or, in special circumstances, $11.20 weekly, and 
who did not possess more than $140 worth of personal property. Secondly, 
it only applied to High Court Actions. Although it is true that the County 
Courts enjoy in England, when all is said and done, a high reputation for 
their efficiency and fairness, as well as for their inexpensiveness, it is the 
exceptions which make hard cases; and, as the initial court fees are not 
usually the main obstacle, there must inevitably be a large number of 
would-be litigants who cannot risk the costs of proceedings even in these 
“cheap”’ courts. On the criminal side, the value of the immemorial ‘‘dock 
brief”’ to many unfortunate prisoners cannot be overlooked; nor the pow- 
ers given to judges and magistrates under the Poor Prisoners’ Defence 
Act (1930) to provide the accused with solicitor and counsel in suitable 
cases. 

Finally, when it comes to a matter of legal advice, the day-to-day ac- 
tivities of many hundreds of Citizens’ Advice Bureaux (many of which 
manage to secure the voluntary attendance of a qualified lawyer during 
certain hours) have made a large contribution by helping the poor person 
with legal problems. But, excellent though this ad hoc service has been, 
it is deficient as a permanent scheme of legal aid, since advice by itself is 
often inadequate to assist a person in a legal difficulty. For example, the 
Bureaux cannot usually write on the enquirer’s behalf a “lawyer’s letter” 
to outsiders. As the 1949 Act comes fully into effect, these maid-of-all- 
work CAB’s will generally be replaced by Legal Aid Centres, under the 
supervision of local government authorities; and these Centres will be 
properly equipped to follow through deserving cases and will be staffed by 
a part-time roster of solicitors. 

In passing, it must be recalled that, in England, the legal profession 
keeps its two branches—barristers and solicitors (or attorneys)—rigidly 


Tt The exchange, based on the devaluated pound, considerably underestimates the maxi- 
mum income allowed during the period surveyed. [Ed.] 
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apart. The former specialize in particular branches of the law in “cham- 
bers”’ or act as advocates in the Superior Courts; while the latter work in 
offices in direct contact with lay clients, preparing “‘briefs’’ and other doc- 
uments for the barristers, though, in a growing number of cases today, 
they also appear in person to represent their clients in the Inferior Courts. 
Solicitors have no right of audience in the Superior Courts. Barristers have 
a right of audience in all courts, including the House of Lords; but they 
must never appear in any court without “instructions” from and accom- 
panied by a solicitor (or, in some cases, the latter’s clerk). It may surprise 
American lawyers to learn that, according to a recent Bar Council enquiry 
(for there is only one Bar “association” in England) it was found that 
there are barely 2,000 barristers actually practising in the Superior Courts 
in London today. So the English Bar is a very concentrated profession and 
is almost entirely centered in London, compared with the solicitors, whose 
firms are to be found in every town and hamlet.® 


How America SEEs IT 


Two observations might, with some trepidation, be ventured here, by 
way of rough comparison, concerning the legal aid position in the United 
States, insofar as it has come to the author’s casual notice during several 
journeys across the States. It need hardly be remarked that Americans are 
far more litigious than the British; and there may be more than a grain of 
truth in the wisecrack: “Americans are law-loving; the British are law- 
abiding.” 

Firstly, there are provisions whereby attorneys who are admitted to 
practice in the federal courts may be assigned to represent a person under 
criminal indictment, for which the attorney so assigned receives no re- 
muneration from the federal government and, if the party is unable to 
pay, receives nothing, regardless of the time spent in the defence. There is 
also, in some places, state legal aid, working in conjunction with the bar 
associations and the Community Chest, though this work is mainly 
volunteer so far as counsel are concerned. In some of the bigger cities the 
voluntary organization of legal aid is more systematically done than in 

* I would reluctantly point out that, in the most useful article by Emery A. Brownell, ibid., 
the statement that the English scheme ‘‘would provide a complete legal service both in and 
out of court under the direction of the Law Society which constitutes the organised bar in England,” 
is not accurate. (Emphasis added.) The Law Society of England is a body constituted by Act 
of Parliament to have control over the admission, organization and discipline of the solicitors 
(who form the junior branch of the legal profession); and is quite distinct from the General 
Council of the Bar, elected annually by the barristers (the senior branch), which is a more in- 


formal nonstatutory body drawing its authority from immemorial convention and the prestige 
of its members.—J. A. J. 
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England under the voluntary system already described. As the prominent 
American advocate of Legal Aid, whom we have already quoted, has 
pointed out: 

The changing conditions of modern society require far more than the efforts of 
individual practitioners. Under present conditions, except in rural areas, the only 
effective method of meeting the proven need is through a community law office, 
usually known as the legal aid society. Such an agency, operated by lawyers, but direct- 
ed and supported by all elements of the community, is the American way of assuring 
equality before the law to those who cannot pay a lawyer to protect their legal rights.* 
But it must be admitted that, whereas the limited facilities in England 
were evenly distributed, the immense area to be covered and the varying 
jurisdictions in the United States have led to greater disparity. This has 
generally meant that wealthier communities have provided better services 
than poorer ones—where, of course, the need is greater. 

Nevertheless, the National Legal Aid Association, established under a 
similar name about 1923, has obviously had a very beneficial effect in in- 
creasing and improving such facilities in the United States. Also, by reason 
of its example, the NLAA has stimulated a greater public and private 
effort in other countries. Some local Bar Associations, too, have played a 
considerable part in improving the legal services to the poorer class of 
client. The size and importance of this extremely valuable public service 


cannot be better appreciated than by glancing at the bibliography of ma- 
terial relating to legal aid work published by the NLAA. The following 
excerpts from a recent report’® of the Association gives a fair picture of the 
progress made: 


Organized legal aid is a relatively young concept and a growing acceptance of its 
usefulness is evident in more communities each year. As of June 1948 there were 152 
legal aid organizations in the United States, an increase of 20 organizations over 
those in 1946. A number of legal aid offices opened their doors as a result of the current 
promotional campaign begun in 1946 by the American Bar Association through its 
Committee on Legal Aid Work. ...The New York Legal Aid Society is now the 
largest such society in the country with a case load of over 30,000 a year. The Chicago 
Society developed into the Legal Aid Bureau of the United Charities of Chicago, 
which now employs 12 full-time attorneys and advises 15,000 new clients each year. 


Secondly, as regards criminal cases, a public institution for which there 
is no exact parallel in England, namely the Public Defender, financed by 
state funds, exists in a few states and is performing a highly necessary 
function. In the United States, the procedure appears to be somewhat as 
follows: (1) The District Attorney issues a complaint which brings the 

* Marden, NLAA, 9 Brief Case, No. 2 (1950). 

Social Work Year Book (1949). 
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accused into court; (2) the accused is arraigned, told of the charges against 
him and, if he is without means to defend himself, the court itself appoints 
the Public Defender to prepare the defense; (3) before the Superior Court 
he pleads his case before a jury or, in certain circumstances, without a 
jury. It is confidently asserted that the Public Defender system saves the 
taxpayer twice its cost to the community. 

The term “assigned counsel’’ is the nearest English equivalent to Public 
Defender. But such counsel in England are members of the Bar in ordinary 
practice, whose names appear on the lists of the criminal courts where 
they normally practice as being willing to defend, frequently at short 
notice and for a nominal fee, paid by the court, impecunious prisoners 
who apply for legal aid on being arraigned. Doubtless the provision of the 
Public Defender in the United States owes its origin to the protection 
guaranteed in both federal and state constitutions to individual rights. It 
appears that Los Angeles was, in 1914, the first city to appoint such an 
officer, and that city has now twenty deputy Public Defenders. The Pub- 
lic Defender does not interfere, of course, with the District Attorney or 
the law-enforcement agencies, as he does not come into the case until each 
of these has gathered his facts. He is appointed at the preliminary hearing 
but, unlike his English counterpart, cannot engage in private practice. 


How THE NEw Act Works 


Reverting, now, from this excursion in comparative legal aid as a neces- 
sary background to our main theme, the English would seem to have 
jumped over some of the intermediate stages of a well-organized legal aid 
service on a voluntary basis, such as appears to have been set up in some 
U.S. local communities, to a streamlined service covering, in some form or 
another, when brought fully into effect, practically a hundred percent of 
the population who require it. The age-long principle of “equality of man” 
is thus in process of being transferred from the sphere of lip service to that 
of daily practice in the English courts. 

The control and administration of the new Act, as we have stressed al- 
ready, has been handed over entirely to the legal profession. The solicitors’ 
branch, through its professional association, the Law Society, has most of 
the “office” work to do, naturally; but barristers are directly associated 
with all the units of machinery described below. There have been consti- 
tuted by the Law Society and the Bar Council, jointly, twelve areas in 
England and Wales, each with an Area Committee; and, within these 
areas, 112 Local Committees have been set up throughout the country to 
receive and examine applications from persons who desire assistance. 
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Practicing barristers and solicitors are entitled to have their names entered 
on area panels, as being willing to undertake assisted cases; but no practi- 
tioner is compelled in any way to do so, and he may resign at any time. It is 
interesting to record that, up to the time of writing, over eighty-five per 
cent of the practitioners have joined one or more of these area panels. 
Under the leadership of the Bar Council itselfi—which has, since the end of 
the War, been increasingly concerned with social and legal reforms—it has 
become a matter of vocational obligation rather than personal gain for the 
legal profession to assist the government in a great number of social under- 
takings, of which legal aid is the latest and, perhaps, the most conspicuous 
example. 

The new Act, however, makes no changes in the general organization or 
etiquette of the legal profession as such, though it will undoubtedly result 
in the expansion of both branches of the profession when it is fully imple- 
mented. It is not possible at this early stage to foresee how large this in- 
crease will be; though some authorities have estimated that, were the 
whole Act to be put in force at once, there would be about 60,000 addt- 
tional cases coming “into the lists,” within the next year or two. Whether 
this is an over or under-estimate, no one can say." It is the primary rule of 
Bar morality that payment of counsel should not be affected by the result 
of a case, and this principle also is carefully maintained under the new 
legislation. 

Perhaps the one vital difference which does exist between normal cases 
and the assisted ones, is that, in the latter, there can be no bargaining for a 
fee between client and lawyer. In assisted cases, the appropriate fee is 
assessed by an expert on the staff of the Law Courts—“taxing masters”’ as 
they are termed. When a reasonable fee has thus been fixed, counsel and 
solicitors are paid eighty-five percent of this out of the national fund. So, 
in effect, the Legal Aid lawyer is himself contributing fifteen percent of his 
normal fees to the fund. 


" The following excerpts from a speech of the Lord Chancellor on the Woolsack in the 
House of Lords on 20th March, 1952, are significant: 

“The 112 certifying committees of the Law Society in the first year of the Act’s operation 
held no fewer than 2,500 meetings. . . . Close on 68,000 applications have been considered 
and 40,000 of these have been given certificates. It is true that the cases take some little time 
in being considered, but 2,500 cases in which certificates had been given had come to judgment 
in the year in question. Of those 2,500, to give an approximate figure, 88 per cent. were suc- 
cessful. It is true that a large proportion of the cases were matrimonial cases in which there 
was no defence, so that I should not put the figure as high as 88 per cent. in all classes of cases; 
but of cases that went to the Queen’s Bench Division, 70 per cent. were successful and others 
were settled, and when cases are settled it is generally in favour of the assisted person. I think 
we can come to no other conclusion than that the Act has been administered carefully and 
skillfully.’’ 
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The net annual cost to the British Treasury cannot be easily assessed, at 
this stage; but a million pounds has been suggested as a reliable figure for 
the first year’s working.”* What is obvious, of course, is that several thou- 
sands of cases will certainly be won, or settled out of court, by persons of 
small means, against their wealthier opponents, especially corporations 
and government departments—wrongs which would have gone without 
redress under the old order. It should be remembered, too, that many re- 
luctant suitors are brought into the civil courts for no fault of their own; or 
they are compelled to suffer injustices silently, by reason of their not being 
able to take the risks involved in contesting their rights. Nothing is more 
terrifying and hazardous to the little man than litigation. It is not rash to 
claim that rarely has so beneficial a social service been instituted at so lit- 
tle public cost. 


WHo May Appty? 


Among the few special types of cases for which legal aid is mot available, 
are proceedings in respect of defamation of character and breach of promise 
of marriage. But, with these statutory exceptions, any applicant who, in 
the view of the Local Committee—from whose decision he may appeal to 
the Area Committee—can show that he has reasonable grounds for taking 
or defending legal proceedings, is entitled to legal aid, if his “disposable 


income” is not more than $1176 a year (about $22.40 a week), and if he 
possesses not more than $1400 of “‘disposable capital.’’ That is the position 
in a nutshell. 

Now we come to some details. The word ‘‘disposable”’ is important. It 
must suffice here to explain that considerable allowances may be deducted 
from an applicant’s gross income, if they are regular commitments, such as 
rent and rates, income tax, maintenance of dependents, and other “‘un- 
avoidable” outgoings. The same kind of generous allowances apply to the 
maximum capital permitted. Thus, the above ceiling figures may, in prac- 
tice, be greatly exceeded; for example, persons enjoying a gross income of 
$2800 a year may come within the scheme. But the delicate and intricate 
duty of eliciting ‘‘disposable income” is not the task of the local Commit- 
tees—who are chiefly concerned with the /ega/ issues—but of the National 
Assistance Board, a national department whose local offices have been 


2 Thid. ‘‘The costs up to date have, of course, been nothing like what was anticipated. . . . 
In the current year, which runs from April 1 to March 31, the cost is expected to be about 
£212,000, but that will very rapidly increase. Again, it is estimated that in a full year 
the cost will be something like £1,500,000. That is an estimate, and it is only an estimate. 
Of course, that is a figure which would be greatly reduced if the fashion of divorce were in 
any way diminished!” 
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charged to assess “‘disposable” income and capital and report back the 
position to the Local Committee. 

Yet there is one very important further hurdle to be surmounted before 
a grant is made. If the assisted person’s “disposable income”’ is less than 
$8.40 a week and his “disposable capital’’ less than $210, legal aid is avail- 
able entirely free. If, however, he has more than this, he will be asked to 
pay a contribution towards the costs incurred. The actual contribution he 
will be asked to pay will depend on the cost of his proceedings; but he may 
be called on to contribute up to a maximum amount as follows: (a) a con- 
tribution not greater than half the amount by which his “disposable in- 
come” exceeds $8.40 a week, and (b) a contribution not greater than the 
amount by which his “disposable capital” exceeds $210. In appropriate 
cases this contribution will be payable into the Legal Aid fund by instal- 
ments."* 

If both the reasonableness of the claim and the income limits are found 
to be satisfactory, and if, in the appropriate cases, the applicant accepts 
the proposal as to his contribution, the local committee issues a “civil aid 
certificate.” This certificate enables the applicant to choose from the rela- 
tive panels—with one inconsiderable exception—his own lawyer (solicitor 
or both solicitor and counsel) and proceed with his case in every way as 
though he were paying for everything out of his own pocket. Where the 
proceedings are successful, the losing side (who, incidentally, may also be 
an assisted party) is under the same obligations, as regards payment to the 
winner of costs and (if awarded) damages, as in a normal case. Where un- 
successful, the maximum payment to be made by the assisted litigant is to 
be that proportion of the costs which the court decides reasonable in all 
the circumstances. 

This means that, before a case begins, the assisted plaintiff knows what 
his commitments will be and, if he does not like the look of the deal, he 
need not embark on the lawsuit at all. It also means that the party, as- 
sisted or unassisted, who wins against an assisted litigant, is guaranteed 
that the reasonable costs in his favor will be paid, and that he will not be 
left, as in the past, with a pyrrhic victory against a man of straw. 

The appraisal which this article has tried to present of a great and far- 


18 Tbid. As regards the figures of the applicants to whom aid was given during the year 1950- 
51, the Noble Lord announced that: ‘‘No fewer than 12,500 were required to contribute sums of 
between £10 and £50, and no fewer than 5,800 sums of £50 to £100. A small number of some 
hundreds were required to contribute an even larger sum. So your Lordships will see,’’ he added, 
“that, in the majority of these State-aided cases, the litigant has to make some contribution 
himself. For that reason, he is not inclined to pursue his claim unless he genuinely believes 
in it.” 
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seeing act of national responsibility cannot be concluded, however, with- 
out deprecating the causes which have deferred the operation of some of 
the most valuable portions of the original scheme. Although the net saving 
by the government on the postponed services is estimated at only one 
million pounds for the current year, this decision means that, for the time 
being, at least, there will be no legal aid available, other than the existing 
rules permit, in (a) County Courts; (b) Magistrates Courts, as regards 
civil matters; (c) Coroner’s Courts; and (d) Criminal Courts. Moreover, 
the proposed nation-wide Legal Advice Service must wait. 

Such is the price of rearmament for a country which—after two major 
World Wars have deprived it of most of its overseas markets and invest- 
ments—has no reserves of money or materials left on which to carry out 
the long-awaited social reforms that years of past neglect and economic 
decline have made long overdue. There is no call, therefore, to explain 
further these later installments of the completed scheme—except, per- 
haps, to point the obvious moral that the beneficent advance of justice 
within any national community today would seem to depend on the appli- 
cation of the same precepts of law-abidingness to the human Community 
as a whole. The rule of right cannot run in our domestic affairs, so long as 
nations practise the anarchy of might in world affairs. Can we discover, in 
time, how best to establish and extend that truly World Law, which is the 


only sure foundation for all other legal reform? For the English, at least, 
that is no fanciful question. 
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COMMENTS 


DEDUCTIBILITY OF NONBUSINESS LEGAL EXPENSES 


THE LYKES CASE AND BEYOND 


Taxpayer owned stock in Lykes Brothers, Inc., a closely held family corpora- 
tion. In 1940 he gave part of his stock to his wife and three children, none of 
whom were involved in the management of the corporation at the time of the 
gift. Taxpayer paid federal gift tax on the stock, stating in his return that the 
motive of the gift was his love for the donees. In 1944 the Commissioner of In- 
ternal Revenue revalued the stock and assessed a deficiency of $145,000. 
Through his attorney, taxpayer settled the deficiency for $15,600. Taxpayer 
paid his attorney $7,000 for legal services in the gift tax controversy, but did not 
deduct that expenditure in his 1944 federal income tax return. In 1946 he 
claimed a tax refund for the year 1944 on the ground that the attorney’s fee 
should have been deducted as a nonbusiness expense under section 23(a)(2) of 
the Internal Revenue Code.’ Held by the Supreme Court, refund denied. Lykes 
v. United States? 

I 


Mr. Justice Burton, for the majority, states that “the ordinary and necessary 
character of the legal expenses incurred in the instant case is not questioned,” 
and their deductibility therefore turns “wholly upon the nature of the activities 
to which they relate.’’* In this case the underlying activity was the gift, which 
itself was not made for the production or collection of income, or for the manage- 
ment, conservation or maintenance of property held for the production of in- 
come. Thus, concludes the majority, the related attorney’s fee cannot be al- 
lowed.‘ Taxpayer suggested, apparently as an afterthought, that the gift was 


126 U.S.C.A. § 23 (1948): “Deductions from gross income. In computing net income there 
shall be allowed as deductions: (a) Expenses ... (2) Non-trade or non-business expenses. In 
the case of an individual, all the ordinary and necessary expenses paid or incurred during the 
taxable year for the production or collection of income, or for the management, conservation, 
or maintenance of property held for the production of income.”’ The immediate occasion for 
the enactment of section 23(a)(2) was the decision of the Supreme Court in Higgins v. Comm’r, 
312 U.S. 212 (1941) (expenses incident to looking after taxpayer’s investments in bonds and 
stocks held not deductible since not paid or incurred in carrying on a trade or business); cf. 
United States v. Pyne, 313 U.S. 127 (1941) (attorney fee incurred by nonbusiness executor 
in administration of estate disallowed). For historical materials see H.R. Rep. No. 2333 at 46, 
74-76, and Sen. Rep. No. 1631 at 87-88, both 77th Cong. 2d Sess. (1942); Diamond, Allow- 
ance of Deductions for Non-Trade or Non-Business Expenses, 3 N.Y.U. Ann. Inst. on Fed. 
Taxation 241-46 (1945). 


* 343 U.S. 118 (1952). * Tbid., at 123. 


* Cf. Nancy Reynolds Bagley, 8 T.C. 130 (1947) (attorney fees incurred in setting up trust 
for taxpayer’s daughters composed of property contributed by taxpayer by way of gift held 
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not really a gift at all, but was part of a general plan to produce income for him- 
self and “‘to fortify the value of his retained stock by giving the younger genera- 
tion an interest in the corporation.’ The Supreme Court dismissed this point 
by concluding that “there is no substantial factual basis” for finding that tax- 
payer’s donation of stock “actually was not the gift he represented it to be.’”* 

Taxpayer’s main contention—one which persuaded Justices Jackson and 
Frankfurter—was that the deficiency assessment could subject taxpayer’s in- 
come-producing property to liens and possible sale to satisfy an adverse judg- 
ment, and that contesting the assessment was therefore an act involving the 
management, conservation or maintenance of property held for the production 
of income within the meaning of section 23(a)(2).’ Justice Burton replies: 


That argument would carry us too far. . . .For example, it suggests that the expense of 
defending an action based upon personal injuries caused by a taxpayer’s negligence 
while driving an automobile for pleasure should be deductible. Section 23 (a) (2) never 
has been so interpreted by us. It has been applied to expenses on the basis of their 
immediate purposes rather than upon the basis of the remote contributions they might 
make to the conservation of a taxpayer’s income-producing assets by reducing his 
general liabilities.* 


Justice Jackson joined issue by arguing that “Congress allows a taxpayer to 
protect his estate, even against the Treasury,” especially where the asserted de- 
ficiency is an “unjustified demand” and an “unwarranted exaction.’’® It seems 
to him “‘a tacit slander of the Nation’s credit that need for money should drive 
us” to disallow taxpayer’s expense. However, he suggests no limitation on his 
logic that would avoid its extension to Justice Burton’s hypothetical negligence 


nondeductible). The position of Justice Burton is supported by Treas. Reg. 111, § 29.23(a)-15 
(b) (1943), as amended by T.D. No. 5513, 1946-1 Cum. Bull. 61: ‘“‘Expenses paid or incurred 
by an individual in determining or contesting any liability asserted against him do not become 
deductible . . . by reason of the fact that property held by him for the production of income 
may be required to be used or sold for the purpose of satisfying such liability. Thus, expenses 
paid or incurred by an individual in the determination of gift tax liability, except to the extent 
that such expenses are allocable to interest on a refund of gift taxes, are not deductible, even 
though property held by him for the production of income must be sold to satisfy an assess- 
ment for such tax liability.” 


* United States v. Lykes, 188 F. 2d 964, 966 (C.A. Sth, 1951). 
* 343 U.S., at 124, 125. 


7 The same argument was urged unsuccessfully in Frank M. Cobb, 10 T.C. 380 (1948), 
aff’d 173 F. 2d 711 (C.A. 6th, 1949) (dissent, 10 T.C. at 386, discusses the legal expense per 
se rather than in terms of the underlying transaction to which it is connected, gift of property 
to taxpayer’s daughters); Thorne Donnelley, 16 T.C. 1196 (1951) (contesting suit to compel 
payment of alimony); Joseph Hexter, 3 T.C.M. 1296 (1944) (accountant fees to “‘clear up”’ 
fraud charge concerning former year’s tax return); John W. Willmott, 2 T.C. 321 (1943) (con- 
testing income tax deficiency based on transfer of property to wife); Samuel E. Jacobs, 1 
T.C.M. 883 (1943) (defending suit for accounting as trustee). 


* 343 U.S., at 125. 
*Tbid., at 128, 129. 
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case. At bottom, his position would appear to rest on much the same visceral 
feeling of inequity as that expressed by the District Court: 

To construe the law as giving to the Commissioner the power to assess a taxpayer with 
a deficiency tax greatly in excess of what he owes and to hold that such law denies to 


the taxpayer the right to contest such assessment, except at his own personal expense, 
just isn’t justice under the law.” 


The Sixth Circuit answers this argument in Cobb ». Comm’r, a case squarely in 
point with Lykes: 

Ours is not a legislative function. . . . [T]hough it might seem just to permit a taxpayer 
to deduct from his gross income attorneys’ fees paid by him in connection with the 


settlement of a gift tax liability, we find no warrant in the relevant statute for allowing 
the deduction." 







II 


The taxpayer claiming a nonbusiness deduction has a number of hurdles to 
clear. He must show that his expense is ‘ordinary and necessary’’ under the 
wording of section 23(a)(2) and that, under the Treasury Regulation interpret- 
ing section 23(a)(2), the expense is ‘reasonable’ and bears a “proximate re- 
lation’”’* to the production or conservation of income. He may also have to show 
that the expense is not “‘personal’’ within the meaning of section 24 (a)(1).'* Of 
these requirements, only the proximate relation test has proven effective in 
limiting the deductibility of legal expenses. 

The requirement that expenses be “ordinary and necessary’’ has been so re- 
fined by judicial interpretation that it is hard to conceive of any situation in 
which an attorney’s fee would properly be disallowed solely under an ‘ordinary 
and necessary”’ test. In the leading case of Welch v. Helvering,'® “necessary” be- 
comes “appropriate and helpful,” and “ordinary,” we are told, is ‘‘a variable 
affected by time and place and circumstance” which need not be habitual or 




































1° Lykes v. United States, 84 F. Supp. 537, 539 (S.D. Fla., 1949). Significantly enough, no 
cases are cited. 


4173 F. 2d 711, 715 (C.A. 6th, 1949). Cf. United States v. Lykes, 188 F. 2d 964, 967 (C.A. 
Sth, 1951): ‘‘In view of the great disparity in this deficiency assessment, as indicated by the 
comparatively modest sum accepted in settlement, it is not difficult to understand the trial 
court’s view that to deny this deduction ‘just isn’t justice under the law.’ But the principles of 
broad substantial justice and statutory tax law do not always coincide. Nor do exemptions for 
income tax purposes turn upon general equitable considerations.” 

1 Treas. Reg. 111, § 29.23(a)-15 (1943). 

13 Thid. 

4 Int. Rev. Code § 24(a)(1), 26 U.S.C.A. § 24 (1948): “Items not deductible (a) General rule. 
In computing net income no deduction shall in any case be allowed in respect of —(1) Personal, 
living, or family expenses. . . .”” 

% 290 U.S. 111, 113-14 (1933), involving the ‘‘ordinary and necessary’’ phrase of section 
23(a)(1)(A). Section 23(a)(2) is “‘in pari materia” with section 23(a)(1)(A), Trust of Bingham 
v. Comm’r, 325 U.S. 365, 374 (1945); therefore business expense cases will occasionally be 
cited along with nonbusiness cases to support or illustrate points. 
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normal in the sense that the same taxpayer will have to make the expense in 
question often. 


A lawsuit affecting the safety of a business may happen once ina lifetime. . . . None the 


less, the expense is an ordinary one because we know from experience that payments 


for such a purpose . . . are the common and accepted means of defense against at- 
tack.* 


Definitions of the terms are further expanded in Harry Kanelos."" Hiring an 
attorney is an ordinary act if “consonant with that of a reasonably prudent man 
in the same circumstances.” “Necessary” need not mean “‘the shortest route. . . . 
The course selected not being frivolous, we are unwilling to substitute our 
judgment of its necessity for that of petitioners.” 

In Comm’r v. Heininger,” taxpayer, a dentist who sold artificial dentures by 
mail, incurred legal expenses in a good-faith but unsuccessful resistance to a 
fraud order issued by the Postmaster Genera] for alleged fraudulent advertising 
by taxpayer. Applying the challenge-response reasoning of the Welch case, the 
Supreme Court held that the litigation expenses were an ordinary and necessary 
response to the issuance of the fraud order. The Court refused to go behind the 
order and consider whether the fraudulent representations were ordinary and 
necessary, on the ground that the order was a challenge to taxpayer’s business 
as a whole, not just to the advertisements: it was a “new business problem.’”* 

Once this line of reasoning is adopted, the limiting effect of the “ordinary and 
necessary”’ test with regard to legal expenses evaporates.*° Where the test is in- 
voked, it frequently leads to questionable conclusions. In Comm’r v. Josephs,” 

16 Cf. Deputy v. du Pont, 308 U.S. 488, 495-96 (1940). See Louis E. Wakelee, CCH Tax Ct” 


Rep. ¥ 18,603 (17 T.C. No. 85, 1951) (test is whether deal is a “recognized business transac 
tion’’; it may qualify even if ‘‘somewhat unusual’’). 


172 T.C.M. 806 808 (1943) (nonbusiness expense). 
18 320 U.S. 467 (1943), aff’ing 133 F. 2d 567 (C.A. 7th, 1943) (business expense). 


19 Followed in Longhorn Portland Cement Co., 3 T.C. 310 (1944) (Acq.) (legal expenses 
connected with settlement of suit for violation of state antitrust statute held deductible as 
business expenses). Cf. Levitt & Sons v. Nunan, 142 F. 2d 795, 798 (C.A. 2d, 1944) (employing 
a “reasonable man’’ test). The Heininger case is discussed in Bruton, The Deductibility of 
Legal Expenses in Computing Income Tax, 3 So. Car. L.Q. 107, 112 (1950). 


2° “Obviously no one is going to employ an attorney unless it is necessary for him to do so— 
either for legal advice, guidance or litigation. It would seem that this fact would make a legal 
expense always ‘ordinary and necessary,’ and therefore, always deductible, unless it is (a) per- 
sonal, (b) capital, or (c) offends a ‘sharply defined public policy.’’”’ Bruton, op. cit. supra 
note 19, at 116. But the three qualifications added by Bruton are separate tests. Though the 
expense may fall under one of them, and thus fail of deduction, it may still meet the ordinary 
and necessary test. Cf. Axe, Deductibility of Non-Business Legal Expenses from Gross Income, 
97 U. of Pa. L. Rev. 251, 252 (1948): ‘‘Legal expenses are almost always held to be ‘ordinary 
and necessary,’ except where paid for another’s benefit, or where paid in connection with 
making a gift.’’ But in the Lykes case, the ordinary and necessary character of the legal ex- 
penses incurred in making the gift was not questioned. 


™ 168 F. 2d 233, 236 (C.A. 8th, 1948), rev’ing 8 T.C. 583 (1947), criticized in Tax Deduc- 


tion of the Expenses of Mismanagement by Fiduciaries, 58 Yale L.J. 781 (1949); cf. Comm’r v. 
Heide, 165 F. 2d 699 (C.A. 2d, 1948), rev’ing 8 T.C. 314 (1947) (compromise payment itself 
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attorney fees incurred by a nonbusiness trustee in settling a charge of misman- 
agement were disallowed, the court finding it “impossible to believe” that tax- 
payer’s expenses ‘“‘were such as ordinarily and necessarily result from the ac- 
tivities of a fiduciary.”” The Tax Court below had found as a fact that the 
trustee expected to be paid for his services and that he would not have accepted 
the office if he had not expected to receive compensation.” The Tax Court had 
allowed the deduction, pointing out that a similar expense for a business trustee 
would be deductible” and that the policy of section 23(a)(2) was to correct the 
“inequity” of disallowing such expenses for nonbusiness trustees.‘ Clearly, 
under the Heininger doctrine the legal expenses were an ordinary and necessary 
response to the challenge of the mismanagement charge.” 

The decisive question in the Josephs case was whether or not the trustee’s 
activities which resulted in the charge of mismanagement with its accompany- 
ing expenses were proximately related to, or directly connected with, the pro- 
duction or collection of income, or the management, conservation or mainte- 
nance of property held for the production of income. The Tax Court had no 
doubt on the matter: 


Certain it is that petitioner entered upon his office as administrator with the expec- 


tation of realizing income and that the expense payments in question were a direct 
result of his activities as administrator.” 


The “reasonable” and “personal” tests have been no more effective than the 
“ordinary and necessary” test in limiting deductibility of nonbusiness legal 
expenses. In only one reported case has a legal expense been held unreasonable, 


disallowed); Estate of Edward W. Clark III, 2 T.C. 676 (1943) (attorney fee in opposing claim 
of alleged mismanagement as trustee disallowed partly “‘for paucity of proof’). The cases are 
criticized by Axe, op. cit. supra note 20, at 255 as introducing a ‘‘success’’ criterion for non- 
business efforts to collect income which ‘‘does not properly reflect the Congressional purpose 
in acting section 23(a)(2), because aii outlays in connection with production of income are an 
expense of whatever income is collected.” 


= 8 T.C. at 587. Cf. the Tax Court in Comm’r v. Heide, 8 T.C. 314, 319 (1947) . 


%3 E.g., John Abbott, 38 B.T.A. 1290 (1938); see Central Trust Co. v. Burnet, 45 F. 2d 922 
(App. D.C., 1930). 


“Due partly to the inadequacy of the statute and partly to court decisions, nontrade 
or nonbusiness expenses are not deductible, although nontrade or nonbusiness income is 
fully subject to tax. The bill [for section 23(a)(2)] corrects this inequity.” H.R. Rep. No 
2333, 77th Cong. 2d Sess. 45 (1942). The policy in general is to tax only net income, no more 
and no less. ‘“Taxation on net, not on gross, income has always been the broad basic policy 
of our income tax laws.” Justice Black, dissenting in McDonald v. Comm’r, 323 U.S. 57, 
66-67 (1944). See Brodsky and McKibbin, Deduction of Non-Trade or Non-Business Ex- 
penses, 2 Tax L. Rev. 39 (1946); Nahstoll, Non-Trade and Non-Business Expense Deduc- 
tions, 46 Mich. L. Rev. 1015 (1948). This policy outweighs the consideration that extending 
deductibility to legal expense lends a certain encouragement to litigating tax matters with 
the Commissioner. See Stoddard v. Comm’r, 141 F. 2d 76, 80 (C.A. 2d, 1944), rev’d, 152 
F. 2d 445 (C.A. 2d, 1945). 


* See Bruton, op. cit. supra note 19, at 113-15. 
*8 T.C. at 589. 
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and the facts in that case were somewhat bizarre.”” Disallowance on the ground 
that the expense is personal is usually only the statement of a conclusion based 
on a more substantive criterion. To label an expenditure as personal, it must 
first be decided that the expenditure is mot ordinary or necessary, that it is not 
proximately related to the production or collection of income, or that it fails to 
satisfy one of the other tests of deductibility. The category of personal expenses 
would thus seem to be largely a residual one with little potency in its own right, 
at least as far as legal expenses are concerned.** For example, legal expenses in 
connection with divorce and alimony were considered persona]** until alimony 
was made includible in taxable income, after which attorney fees paid in winning 
an award of increased alimony were held deductible. The Tax Court in Elsie B. 
Gale* stated that the attorney fee was “solely for the purpose of producing or 
collecting increased alimony.” The Commissioner’s argument that the expense 
arose from the personal marital relations of the taxpayer was rejected. In 
Barbara B. LeMond," following Gale, the Tax Court allowed the deduction of 
that part of taxpayer’s legal expenses incurred in securing a financial settlement 
incident to divorce which was allocable to the taxable alimony received or re- 
ceivable. The Tax Court pointed out that the attorneys who received the fees 
“‘were solely concerned with the financial aspects of the separation rather than 
the settlement of the personal or marital difficulties” of taxpayer and her 
husband.* The husband, however, in defending the alimony suit, cannot relate 

*? Harry Kanelos, 2 T.C.M. 806 (1943). Taxpayers, unable to read or write English, hired 
attorney for aid in collecting proceeds of lottery ticket on Irish sweepstakes, agreeing on a fee 
of $2,000. After collection, the attorney frightened taxpayers with threats of suit into paying 
$18,000. Held, only $2,000 was reasonable. The excess was practically extorted and therefore 
‘personal in nature.” In Annie Laurie Crawford, 5 T.C. 91 (1945) (Acq.), the reasonableness 
of a $50,000 legal fee was not questioned although the immediately challenged commission 
was only $47,500. See Diamond, Current Decisions on Non-Trade or Non-Business Deduc- 


tions, 4 N.Y.U. Ann. Inst. on Fed. Taxation 722, 732 n. 48 (1946). However, the right to 
future commissions was also at stake. 


#8 The usual examples of personal expense—“‘sport, hobby, or recreation,’”’ Treas. Reg. 111, 
§ 29.23(a)-15 (1943)—are rarely, if ever, applicable to the costs of litigation. But see Treusch, 
‘‘Non-Business Expenses’’ Relating to the Production or Collection of Income, 2 Am. U. Tax 
Inst. 333, 351 (1949). 


#* E.g., Frank G. Robins, 8 B.T.A. 523 (1927). In Henry Sanderson, 23 B.T.A. 304 (1931), 
aff’d sub nom. Sanderson v. Burnet, 63 F. 2d 268 (App. D.C., 1933), taxpayer’s divorced wife 
demanded an accounting of the administration of her financial affairs, which had been handled 
through an account with a brokerage firm of which taxpayer was for a time a general eee. 
Attorney’s fees for contesting and finally settling the suit were disallowed as business 
The Board of Tax Appeals reasoned that the expense ‘‘was directly related to petitioner’s mar- 
ital situation and only remotely and incidentally involved his business,” 23 B.T.A. at 307; and 
the Circuit Court concluded that this was “‘a personal, rather than a business, controversy.” 
63 F. 2d at 269. 


13 T.C. 661 (1949). 
= 13 T.C. 670 (1949). 


"It may be predicted that should a case arise in which the same attorney handles both 
the financial and the personal aspects of the divorce, there will be an allocation rather than 
complete disallowance. 
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his expenses directly to the production or collection of income or the manage- 
ment, conservation, or maintenance of property held for the production of in- 
come, except in the indirect sense of preserving his property against liens and 
sale to satisfy an adverse judgment. Therefore these expenses have been dis- 
allowed.** 


Ill 


Although the Lykes case is based squarely on a proximate relation rationale,** 
it attempts little analysis of the proximate relation concept beyond substituting 


#3 Lindsay C. Howard, 16 T.C. 157 (1951); Thorne Donnelley, 16 T.C. 1196 (1951). 
Contra: Arthur B. Baer, 5 CCH 1952 Fed. Tax Rep. J 9310 (C.A. 8th), rev’ing 16 T.C. 1418 
(1951), discussed in note 42 infra. In Howard, taxpayer, a U.S. Army captain, was allowed to 
deduct legal expenses incurred in defending court martial proceedings for Conduct Unbecoming 
an Officer and a Gentleman in failing to pay alimony where conviction would have resulted 
in loss of his job as an officer. The result may be justified on the ground that the court martial 
was a direct attack on Howard’s occupation, whereas the unsuccessful defense of the alimony 
suit had no immediate effect on his Army position. Cf. Waldo Salt, CCH Tax Ct. Rep. { 18,943 
(18 T.C. No. 24, 1952): taxpayer, a movie script writer summoned to testify before a Con- 
gressional committee investigating Communist infiltration in the movie industry, hired counsel 
to advise him concerning his rights and duties as a witness and to help prevent a threatened 
blacklisting by the movie industry. The attorney fee was held deductible under section 
23(a)(1)(A) as directly connected with taxpayer’s business. 


* There are, of course, other effective limitations on deductibility under section 23(a)(2) 
besides the proximate relation test. (1) The legal expenses must be related to taxable income, 
i.e., income which, if and when realized, will be required to be included in income for Federal 
income tax purposes. Treas. Reg. 111, § 29.23(a)-15 (1943). (2) The income involved must be 
that of the taxpayer’s. Borderline situations may arise. In William J. Laidlaw, 3 T.C.M. 865 
(1944), expenses of marketing $200,000 of a corporation’s certificates, where necessary to give 
market value to $50,000 of the certificates retained by taxpayer, were held fully deductible 
since the expense was primarily for taxpayer’s benefit and any benefit to the corporation was 
merely incidental. Query, whether an allocation might not have been more appropriate. Cf. 
Davis B. Thornton, 4 T.C.M. 29 (1945): A and B each owned one-half of the stock of a cor- 
poration. A brought a derivative stockholder’s suit against B charging waste and ultra 
vires acts and praying for accounting, damages and injunction. The corporation was named as 
nominal defendant. B defended the suit in his own name and the corporation paid his attorney 
fee. The corporation was allowed to deduct part of this expense under section 23(a)(1)(A) on 
the theory that it derived some benefit from B’s successful defense. Section 23(a)(2) applies to 
individuals, and corporations or partnerships may not claim under it. Robert S. Seese, 7 T.C. 
925 (1946). (3) The legal expense must avoid the category of ‘capital expenditures.” Treas. 
Reg. 111, § 29.23(a)-15 (1943). See Bruton, op. cit. supra note 19, at 121-27; Axe, op. cit. 
supra note 20, at 258-61; Plumb, “‘Non-Business’’ Expenses Relating to Property, 2 Am. U. 
Tax Inst. 357 (1949). (4) Where the expense is for the management of property, the property 
must be income-producing. See B. M. Spears, 6 T.C.M. 303 (1947) (property involved, a series 
of notes bearing no interest unti] maturity, held not income-producing; expense disallowed). 
Contrast Stella Elkins Tyler, 6 T.C. 135 (1946) (Acq.). (5) The expense must not “frustrate 
sharply defined” public policy. Comm’r v. Heininger, 320 U.S. 467, 473 (1943). See Charles 
Goodman, 9 T.C.M. 789 (1950) (fact that legal fees incurred in connection with civil fraud 
charge held no bar to deductibility); M. J. Donnelly, 7 T.C.M. 839 (1948) (attorney fee in 
income tax indictment where taxpayer found guilty held not deductible); Treusch, op. cit. 
supra note 28, at 350; Krassner, Can a Deduction for Legal Fees Be against Public Policy?, 
26 Taxes 447 (1948) (urging view that public policy favors full benefit of counsel and therefore 
wider deductibility of the legal fees of wrongdoers); Deduction of Business Expenses: Illegality 
and Public Policy, 54 Harv. L. Rev. 852, 856 (1941), arguing that while disallowing a statutory 
fine may be justifiable in making taxpayer “actually bear the burden of the fine,” refusal to 
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synonyms: the expense must have a “direct” or “immediate” connection with 
23(a)(2)-type activities, as opposed to an “indirect” or “remote” connection.* 
The test is not whether the expense succeeds in producing or conserving in- 
come. Nor does it seem necessary for the expense to be so rigorously connected 
with the attempt to produce or conserve income that the attempt would be 
bound to fail absent the expense.*” The requirement is rather that the activity 
from which the expense flows must be embarked on with the direct expectation 
of producing or conserving income. In the Lykes case, the activity which resulted 
in the legal expense was the gift of stock. On the facts, the only motive for the 
gift was love; there was no expectation of producing or conserving income. 
Therefore the deduction was properly disallowed. 

Family transfers are rarely made with the expectation of producing or con- 
serving income for the transferor, and deductions for expenditures arising from 
such transfers are consequently seldom allowed as management expenses.** 
However, in Nancy Reynolds Bagley,® taxpayer paid attorney fees for advice 
concerning plans to establish an inter vivos trust with income reserved to tax- 
payer for life, and to set up certain testamentary trusts. The fee was held de- 
ductible on the theory that the purpose of the estate planning was to increase 


allow legal expenses invokes “‘an additional penalty for wrongdoing completely unrelated in 
dollar amount to the statutory exaction.’’ The propriety of any judge-made notions of public 
policy in a field so thoroughly statutory as tax law may be questioned. Cf. Arent, Deductibility 
of Penalties and Related Expenses, 2 Am. U. Tax Inst. 373 (1949). In Lilly v. Comm’r, 343 
U.S. 90 (1952), taxpayer in optical business paid one-third of the retail price of eyeglasses 
sold by him to the doctors who had prescribed the glasses. These kickbacks were held de- 
ductible as business expenses, the Supreme Court finding no declared public policies proscrib- 
ing the payments. 


#5 343 U.S. at 125; 188 F. 2d at 967. 


* Compare James A. Connelly, 6 T.C. 744 (1946), with Howard E. Cammack, 5 T.C. 467 
(1945). See Treusch, op. cit. supra note 28, at 48. But cf. Marion A. Burt Beck, 15 T.C. 642 
(1950), aff’d, 5 CCH 1952 Fed. Tax Rep. J 9219 (C.A. 2d), and C. C. McClees, 4 T.C.M. 39 
(1945), with Stella Elkins Tyler, 6 T.C. 135 (1946) (Acq.). The income to which the expense is 
related is not limited to income of the taxable year but also includes income which the tax- 
payer has realized in a prior taxable year or may realize in subsequent taxable years. Treas. 
Reg. 111, § 29.23(a)-15 (1943). The legal expenses incurred in protecting the right to income 
after its receipt are deductible. See, e.g., Harold K. Hochschild, 7 T.C. 81, 88 (1946), rev’d on 
another issue, 161 F. 2d 817 (C.A. 2d, 1947); William A. Falls, 7 T.C. 66 (1946) (Acq.); Estate 
of Frederick Cecil Bartholomew, 4 T.C. 349, 359 (1944); Kornhauser v. United States, 276 
U.S. 145 (1928) (business expense). Income is not confined to recurring income but applies as 
well to gains from the disposition of property. Treas. Reg. 111, § 29.23 (a)-15 (1943). See, e.g., 
Margery K. Megargel, 3 T.C. 238 (1944) (Acq.); Walter S. Heller, 2 T.C. 371 (1943), aff'd 147 
F, 2d 376 (C.A. 9th, 1945). 


7 But cf. Comm’r v. Heide, 165 F. 2d 699, 701 O98? Hyman Y. Josephs, 8 T.C. 583, 
591-93 (dissent). See Tax Deduction of the Expenses of Mismanagement by Fiduciaries, 58 
Vale L.J. 781 (1949). 


8 See Plumb, op. cit. supra note 34, at 361; Brodsky and McKibbin, op. cit. supra note 24, 
at 64. 


* 8 T.C. 130 (1947). 
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the yield and reduce taxes,“ although it is probable that much of the planning 
was directed to the transfer of taxpayer’s property rather than to improving 
her income position.“ Had Lykes made a more convincing argument that the 
transfer of stock actually was partly for the management of the retained stock, 
either by enhancing its value through inducing “the younger generation” to 
take an active part in the direction of the company, or by insuring continuity of 
family ownership and control of the company, the resulting problem would be 
somewhat analogous to that of the Bagley case.“ The courts in this event could 
select one of two types of analysis: the “all-or-none” analysis which turns on 
the distinction between capital expenditures and ordinary expense; and the allo- 
cation analysis in which an attempt is made to value the various elements 
involved. 

In the capital expenditure cases, the analysis is often in terms of whether or 
not the litigation out of which the legal expenses arose involved questions of 
right or title to property. Where the litigation involves defending or perfecting 
taxpayer’s right or title to property, the whole expense is usually disallowed,“ 


«© Reduction of taxes is a proper management function. See Andrew Jergens, 2 T.C.M. 
385, 388 (1943) (merger of two companies to minimize taxpayer’s tax liabilities); Comm’r v. 
Newman, 159 F. 2d 848, 851-52 (C.A. 2d, 1947) (L. Hand, J., dissenting). But cf. John W. 
Willmott, 2 T.C. 321 (1943). 


4! See Axe, op. cit. supra note 20, at 258. 


“ This line of argument must be sharply distinguished from the analysis in Arthur B. 
Baer, 5 CCH Fed. Tax Rep. J 9310 (C.A. 8th), rev’ing 16 T.C. 1418 (1951), cert. not author- 
ized, 5 CCH 1952 Fed. Tax Rep. J 48,004. In the Baer case taxpayer’s wife demanded a large 
lump sum payment of alimony. Taxpayer’s assets were largely represented by a controlling block 
of stock in a corporation. Taxpayer hired attorneys who succeeded in arranging an alimony 
settlement that enabled taxpayer to retain his controlling stock interest. Taxpayer’s legal 
fees were held deductible. The court stated: ‘“The controversy did not go to the question of 
liability but to the manner in which it might be met by the petitioner without greatly dis- 
turbing his financial structure.’’ The fees ‘“‘were not to prevent the payment of the liability due 
Mrs. Baer but to so adjust the method of satisfying that liability as not unnecessarily to 
reduce petitioner’s income from the property which confessedly he owned.”’ On this rationale 
the majority of the court concluded that the fees were incurred in conserving and maintaining 
property for the production of income within the meaning of section 23(a)(2). A dissent 
argued that the basic transaction to which the fees were related—the alimony controversy— 
was a personal matter; i.e., not embarked on with the expectation of producing or conserving 
income. The dissent appears to have the better of the argument. The thrust of the hypothetical 
extension of the Lykes case suggested in the text is the voluntariness of the gift. Lykes could 
argue that he chose to enter into the gift transaction to conserve his income-producing property. 
This voluntary aspect is absent in Baer. The majority itself admits that there is no question of 
taxpayer’s liability. Thus the only sense property is being conserved is in the sense of protec- 
tion against possible sale to satisfy an adverse judgment. This argument will not suffice to 
bring the expense within section 23(a)(2). See text and note at note 7 supra. It may be predicted 
that the Supreme Court will overrule the Baer case as contrary to Lykes if and when it con- 
siders an analogous question. 

“ E.g., Garrett v. Crenshaw, 5 CCH 1952 Fed. Tax Rep. § 9251 (E.D. Va.) (action by 
taxpayer against estate of his dead son to show that son held certain property in trust for tax- 
payer and on his behalf); Addison v. Comm’r, 177 F. 2d 521 (C.A. 8th, 1949) (defense of suit 
brought by decedent’s daughter to set aside transfers of property by decedent to taxpayer on 
grounds of fraud); James C. Couglin, 3 T .C. 420 (1944) (defense of petition for perpetuation of 
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with the exception of that part allocable to the ownership of any taxable in- 
come.** Where the litigation is incident to the management of property and no 
questions of title are involved, the whole expense is deductible.** In borderline 
cases, the courts may say that the questions of right and title are not “primary” 


testimony by taxpayer’s brother on charge that taxpayer’ 's deceased mother had some interest 
in taxpayer’s business, demanding accounting, impression of trust, appointment of receiver); 
Bowers v. Lumpkin, 140 F. 2d 927 (C.A. 4th, 1944) (defense of suit by state attorney general to 
invalidate sale of stock to taxpayer and to make taxpayer account for the 
profits); Cynthia K. Herbst, 2 T.C.M. 361 (1943). Legal expenses may also be 
disallowed on analogy with selling commissions, Don A. Davis, 4 T.C. 329 (1944). See H. C. 
Naylor, CCH Tax Ct. Rep. { 18,656 (17 T.C. No. 113, 1951). Agnes Pyne Coke, CCH Tax 
Ct. Rep. ¥ 18,532 (17 T.C. No. 45, 1951), seems to run against the trend of the cases. Taxpayer 
brought action against her former husband to recover her share of community porperty. The 
action was settled out of court by a sale involving a capital gain, a portion of the proceeds 
going to taxpayer. The legal expense was allocated between capital gain and the valuation basis 
of the property, and deduction of the amount allocable to the gain was permitted despite the 
fact that the entire expense was incurred in an action to recover property. 


“Ralph E. Hedges, CCH Fed. Tax Rep. { 19,078, 18 T.C. No. 81 (1952) (expenses in 
action for recovery of stock and dividends allocated between value of stock recovered and cash 
amount of dividends, and allowed only for the latter); Kimbrell v. Dallman, 80 F. Supp. 695 
(S.D. Ill., 1948) (expenses in action to set aside deed of oil lands for fraud and to account for in- 
come allocated between fair market value of capital assets recovered and income and allowed 
only for the latter); Lomas & Nettleton Co. v. United States, 79 F. Supp. 886 (D. Conn., 
1948); William A. Falls, 7 T.C. 66 (1946) (Acq.) (expenses for defense of suit to compel trans- 
fer of patents and accounting of royalties were allocated between transfer and accounting 
and allowed only for the latter); cf. Helvering v. Stormfeltz, 142 F. 2d 982 (C.A. 8th, 1944) 
(litigation expenses in connection with the collection of unliquidated claims against a former 
guardian were allowed only to the extent allocable to the recovery of taxable interest). The 
difficult problem of valuing the capital interest in order to achieve the correct allocation has 
received little attention in the cases. See Plumb, op. cit. supra note 34, at 367. 


“+ Thus the legal expenses of setting up a trust, where the trust device is not incident to a 
gift but is an instrumentality for managing property held for the production of income, is de- 
ductible. Nancy Reynolds Bagley, 8 T.C. 130 (1947); N.Y. Title & Mort. Co. Certificate 
Trustees, 2 T.C. 990 (1943). In Stella Elkins Tyler, 6 T.C. 135 (1946) (Acq.), attorney fees 
paid in a wills contest in which taxpayer, income beneficiary of a testamentary trust, increased 
her share of the annual trust income from one-eighth to one-sixth were held deductible. While 
section 23(a)(2) preserves the — expenditures test of section 23(a)(1)(A), it allows ordi- 
nary legal expenses pertaining to capital gains income as well as regular income to be de- 
ducted. In Cal W.. W. Braznell, 16 T. C5 503 (1951) (Acq.), damages paid by taxpayer for breach 
of contract to pay brokerage commissions for negotiation of sale of taxpayer’s property held 
deductible where taxpayer retained property for a while for the production of income and then 
sold it through another broker, realizing capital gain. In Walter S. Heller, 2 T.C. 371 (1943), 
aff’d, 147 F. 2d 376 (C.A. 9th, 1945), attorney fees paid in a proceeding to require a merging 
corporation to pay off in cash dissenting stockholders, including taxpayer, were deductible. 
The Tax Court said: “‘It is obvious . . . that Congress intended that some expenditures per- 
taining to assets of a purely capital nature were to be allowed as deductions.” In Margery K. 
Megargel, 3 T.C. 238 (1944) (Acq.), while a question of ownership was involved, legal ex- 
penses in suit by taxpayer (settled for cash) to annul transfer of stock for fraud and to recover 
stock were held deductible. Cf. Truman H. Newberry, 4 T.C.M. 576 (1945), in which tax- 
payer sought an injunction declaring certain county drain bonds owned by him to be valid. 
Taxpayer was unsuccessful, and his bonds were rendered worthless. Legal expenses incident 
to the suit for injunction were held deductible as paid for the conservation of property held 
for the production of income. 
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and allow deduction of the whole expense.“ The notion seems to be that a par- 
ticular disbursement is either all in or all out of the capital expenditure cate- 
gory.*’ The courts might deal with the “gift” category in a similar fashion. 
The allocation cases try to apportion a given expense by relating it to the 
various aspects of the transaction from which it arose. Where the legal fee is 
paid for recovery of a money judgment part of which represents taxable income 
and part of which does not, allocation is achieved by a simple mathematical ap- 
plication of the ratio between the two parts of the judgment to the fee.“* Where 
a single legal fee covers a series of transactions, expenses in relation to some 
of which are deductible and others not,** or where a single fee covers a transac- 
tion with a double aspect,®° the courts allocate as best they can unless no basis 


4 E.g., in Selig v. Allen, 5 CCH 1952 Fed. Tax Rep. § 9279 (M.D. Ga.), taxpayer incurred 
legal fees in action to establish her one-half interest in property her deceased husband had 
purchased in his name on the understanding that taxpayer was to have such an interest. The 
purpose of the suit was to avoid inclusion of the property in husband’s estate, thereby avoiding 
heavy estate taxes. There was also a possibility that executors would sell the property. Held, 
question of title was “incidental” since taxpayer as residuary legatee would ultimately acquire 
title by inheritance in any event. The legal fees were allowed. In Rassenfoss v. Comm’r, 158 
F. 2d 764 (C.A. 7th, 1946), legal expenses incurred in defending suit by partner for dissolution 
of partnership, appointment of receiver and accounting held deductible, relying heavily on 
Kornhauser v. United States, 276 U.S. 145 (1928). Cf. Lomas & Nettleton Co. v. United 
States, 79 F. Supp. 886 (D. Conn., 1948) (in action to rescind sale of stock for fraud, title 
question held incidental to charge of breach of duty); Estate of Frederick Cecil Bartholomew, 
4 T.C. 349, 359 (1944); Pierce Estates, Inc., 3 T.C. 875 (1944) (Non-acq.) (taxpayers brought 
action of trespass to try title only to place lis pendens on record so that leases the royalty 
payments for which were in dispute could not be transferred); Levitt & Sons v. Nunan, 142 F. 
2d 795 (C.A. 2d, 1944) (business expense); Samuel D. Leidesdorf, 26 B.T.A. 881 (1932) (same). 


47In Harold K. Hochschild, 7 T.C. 81 (1946), rev’d, 161 F. 2d 817 (C.A. 2d, 1947), legal 
expenses were incurred in the successful defense of suit to impress a trust on stock held by 
taxpayer, director of corporation, charging breach of fiduciary duty. The Tax Court disallowed 
the expense as one incurred in defense of title. The Circuit Court reversed, arguing that the 
main issue was breach of fiduciary duty and the title question was only incidental. A dissent 
unsuccessfully suggested that the expense be allocated somehow or other between the two 
issues. 161 F. 2d at 820. 


48 E.g., Barbara B. LeMond, 13 T.C. 670 (1949); Cynthia K. Herbst, 2 T.C.M. 361 (1943); 
William J. Garland, 2 T.C.M. 419 (1943); Percival E. Foerderer, 1 T.C.M. 677 (1943), aff’d, 
141 F. 2d 53 (C.A. 3d, 1944) (achieving the specious exactitude of 34.17% to 65.83%); Edward 
Mallinckrodt, Jr., 2 T.C. 1128 (1943), aff’d on another issue, 146 F. 2d 1 (C.A. 8th, 1945). 
Where taxpayer successfully defends a suit, the same method may be employed. See Harold K. 
Hochschild, 7 T.C. 81 (1946) (fee allocated between amount of dividend income and fair 
market value of stock where suit sought accounting for dividends and to impress a trust on 
stock). Where taxpayer sues for a money judgment and loses, the allocation could be per- 
formed as if he had won. See Axe, op. cit. supra note 20, at 261-62 (semble). For a recent case 
where the allocation formula is agreed on by both sides, see Glenshaw Glass Co., CCH Tax Ct. 
Rep. ¥ 19,146 (18 T.C. No. 108, 1952). 


4 E.g., Merton E. Farr, 11 T.C. 552 (1948); Nancy Reynolds Bagley, 8 T.C. 130, 134 
(1947); Perry A. Yeast, 6 T.C.M. 1215 (1947); Donald V. Smith, 6 T.C.M. 548 (1947). 


% E.g., Norman M. Hussey, CCH 1952 Tax Ct. Memo. Dec. 141 (joining a club). ‘‘Abso- 
lute certainty in such matters is usually impossible and is not necessary; the Board should 
make as close an approximaton as it can, bearing heavily if it chooses upon the taxpayer 
whose inexactitude is of his own making.”’ L. Hand, J., in Cohan v. Comm’r, 39 F. 2d 540, 
543-44 (C.A. 2d, 1930) (entertainment expenses). Cohan kept no account and the Commis- 
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for allocation is present whatsoever, in which event the entire expense will be 
disallowed." 

The Lykes transfer made both for love and for management would be closely 
analogous to transactions with a double aspect, such as joining a social club both 
to have fun and to make business contacts.** It would seem proper in such a 
case to allocate rather than to employ an all-or-none principle.** In any event, 
attorneys can increase the value of their services by the manner in which they 
bill their clients for various services rendered, where the manner of billing is apt 
to be significant tax-wise.*¢ 

IV 

The Lykes case, in its handling of Trust of Bingham v. Comm’r,®5 may result 
in a re-application of the proximate relation test to legal expenses incurred in 
federal income tax litigation. Prior to the Bingham case, the courts required a 
showing that the transaction out of which the income tax dispute arose was 
proximately related to the production or collection of income or the manage- 
ment, conservation, or maintenance of property held for the production of in- 
come. Only where such a showing was made was the expense deductible.” The 


sioner had refused to allow any deduction ‘‘on the ground that it was impossible to tell how 
much he had in fact spent, in the absence of any items or details.”’ Ibid., at 543. See Gluck, 
How Cohan Works: Allowance of Business Expense Reductions When No Exact Records 
are Kept, 6 Rutgers L. Rev. 375 (1952). 


In Donald V. Smith, 6 T.C.M. 548, 555 (1947); Don A. Davis, 4 T.C. 329, 335 (1944); 
and Cynthia K. Herbst, 2 T.C.M. 361, 364 (1943), no clear showing is made that any item is 
deductible. However, Joseph Hexter, 3 T.C.M. 1296 (1944), and John W. Willmott, 2 T.C. 
321, 328 (1943), assume that part of the fee is deductible and still disallow the entire amount. 
These cases seem to violate the Cohan rule. Where the nondeductible items are very small, the 
court may ignore them. See, e.g., Albert W. Russel, 3 T.C.M. 817, 822 (1944) (secretary’s 
entire salary held deductible though she occasionally wrote ‘incidental’ letters of a purely 
personal nature and no allocation was shown). 


2 E.g., Norman M. Hussey, CCH 1952 Tax Ct. Memo. Dec. 141. See Gluck, op. cit. supra 
note 50, at 395-97. 


53 The administrative problem would be simplified by the fact that the Tax Court alloca- 
tion would be a finding of fact that higher courts would give only limited review. See Dobson v. 
Comm’r, 320 U.S. 489, 502 (1943). The burden is on the taxpayer and a “‘presumption of 
correctness” attaches even to the Commissioner’s allocation. Merton E. Farr, 11 T.C. 552 
(1948). 


54 See Lynch, Legal Expenses as Deductions from Income, 12 Fordham L. Rev. 8 (1943). 
The prevailing practice, of course, is not to itemize. See Axe, op. cit. supra note 20, at 261-62; 
Gluck, op. cit. supra note 50. Cf. Treas. Reg. 111 § 29.54-1 (1943), requiring taxpayers to keep 
“such permanent books of account or records . . . as are sufficient to establish the amount of 
. .. the deductions.” 


$6 325 U.S. 365 (1945). 


In John W. Willmott, 2 T.C. 321 (1943) taxpayer incurred legal expenses for (1) suc- 
cessfully contesting income tax deficiency based on charge that transfer of one-half of tax- 
payer’s property to his wife to cut taxpayer’s income tax was ineffective, and (2) successfully 
contesting charge that sale of securities to son to establish deductible capital losses was not 
bona fide. Held, giving away property is not management; thus (1) not deductible, and even 
though (2) may be, taxpayer claimed deductions for (1) and (2) as a whole and made no show- 
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Bingham case followed the same rule. Legal fees were incurred in contesting un- 
successfully an income tax deficiency assessed on a capital gain realized by the 
distribution to a beneficiary of trust property which had appreciated in value. 
The most debatable question was whether distribution was an act of manage- 
ment of property held for the production of income. The Tax Court held that it 
was, since it was “one, if not the most, vital duty imposed upon those trus- 
tees.’’58 


ing that could serve as basis for allocation. Hence both expenses disallowed. In Aldus C. 
Higgins, 2 T.C. 948 (1943), aff’d, 143 F. 2d 654 (C.A. ist, 1944), attorney’s fee for advice on 
income tax matters was held nondeductible. Taxpayer’s counsel stated he was ‘‘not concerned 
with refinements as to the nature of the tax services rendered,” but ‘‘intended to present only 
the broad question whether a fee paid by an individual to a law firm for tax advice and for 
services in preparing income tax returns is deductible under section 23 (a)(2).”” Said the 
Tax Court: ‘‘Petitioner would have us lay down the general rule that the cost of tax advice 
and of the preparation of tax returns is necessarily, and in all cases, incurred either in pro- 
ducing or collecting income or in managing, conserving, or maintaining property held for such 
purpose. We are not prepared to lay down such a broad rule nor do we think it would be 
warranted by the statute.” In Cynthia K. Herbst, 2 T.C.M. 361 (1943), (1) attorney fee in 
securing refund of income taxes and interest on the ground that stock and loans held by tax- 
payer had become worthless held nondeductible except for portion allocable to recovery of 
taxable interest. In reply to taxpayer’s claim that the expense was incurred for management 
of property held for the production of income, the Tax Court said: ‘No evidence was offered 
to show that the stock or the evidence of the loans were held for the production of income. We 
may not assume that they were so held.”’ (2) Evidence held insufficient to allow deduction of 
attorney fee incurred in reducing the amount of proposed income tax deficiency. In Hord v. 
Comm’r, 143 F. 2d 73 (C.A. 6th, 1944), proof held too ‘‘meagre” to support taxpayer’s burden 
of showing that legal expense incurred in contesting tax assessments and accountant fees for 
preparation of income tax returns fell within deductions allowed by statute. Said the court: 
“Cases may arise wherein the deduction of attorneys’ fees expended in income tax litigation 
would be legitimate; but in our judgment the instant situation presents no such case.”’ See 
James S. Floyd, 2 T.C.M. 776 (1943); Don A. Davis, 4 T.C. 329 (1944), aff’d, 151 F. 2d 441 
(C.A. 8th, 1943); Ralph J. Green, 3 T.C. 74 (1944). 


57 In R. C. Coffey, 1 T.C. 579 (1943), attorney fee in obtaining reduction of local tax assess- 
ments on taxpayer’s business property held deductible under section 23(a)(2); accountant fee 
for adjustment of local taxes on income-producing securities held deductible as management 
of property held for the production of income; accountant fee for ‘“‘accounting and income 
tax matters” without further showing held nondeductible. In Charles N. Manning, 3 T.C. 
853 (1944), aff’d, 148 F. 2d 821 (C.A. 6th, 1945), litigation expenses of a stockholder in a suc- 
cessful suit to resist transferee liability for taxes on profits from disposing of assets of corpora- 
tion held deductible. Since the original transaction (sale of stock for profit) bore a proximate 
relation to the collection of income, any litigation arising out of that transaction was also so 
related. See Ezra Winter, 1 T.C.M. 274 (1942) (one-half of accountant fee in preparing tax- 
payer’s income tax return held deductible). 


8§ Mary Lily Bingham Trust, 2 T.C. 853, 859 (1943). The Supreme Court agreed, stating 
that the duty of distribution “‘is an integral part of carrying out the trust enterprise.”’ 325 
U.S. at 375. Cf. Cynthia K. Herbst, 2 T.C.M. 361 (1943) (legal fee in connection with termina- 
tion of trust held paid for production of income and thus deductible under section 23(a)(2) ). 
Accord: Spear v. Gagne, 49 F, Supp. 263 (D.N.H., 1943). The Circuit Court in the Bingham 
case, sub nom. Comm’r v. Kenan, 145 F. 2d 568, 570 (C.A. 2d, 1944), had reversed the Tax 
Court, A. Hand, J., contending that property held for distribution is not property held for 
income and that it takes “‘an extremely liberal interpretation’’ in a case where strictness is 
more appropriate to be able to equate the two concepts. The meaning of ‘“‘management”’ raises 
troublesome problems. The existence or nonexistence of a duty may be relevant where the 
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Judge Tyson, for the Tax Court majority, then proceeded to argue that the 
action of the trustees in defending the trust property against a possible tax lien 
was “obviously a factor in the conservation, management, and maintenance of 
the property.” Disney, dissenting, properly pointed out that Tyson’s logic 
would permit deducting the expenses of contesting any threatened tax lien. 
Kern, concurring, put the case on a solid foundation by reasoning that the ex- 
penses arose out of the distribution—a proper management function—and were 
therefore deductible as proximately related to management. The Supreme 
Court rested its opinion on Kern’s rationale: 

The Tax Court could find as a matter of fact, as it did, that the expenses of contest- 
ing the income taxes were a proximate result of the holding of the property for income. 


And we cannot say, as a matter of law, that such expenses are any less deductible than 
expenses of suits to recover income.” 


Despite the explicit use of the proximate relation test in the Bingham case, 
the interpretation given the case by the lower courts has had the effect of allow- 
ing the deduction of expenses paid or incurred by the taxpayer in determining 
his income tax liability without requiring him to make a showing of proximate 
relation to the production or conservation of income.*® Commentators have 


claimed act of management is a transfer. See John W. Willmott, 2 T.C. 321 (1943) and Frank 
M. Cobb, 10 T.C. 380 (1948), aff’d, 173 F. 2d 711 (C.A. 6th, 1949), in which the transfers 
were held voluntary gifts. Cf. Nancy Reynolds Bagley, 8 T.C. 130 (1947) (attorney fee in- 
curred in release of power of appointment over trust property of which taxpayer was income 
beneficiary, where release had no effect on taxpayer’s income during her life but was for the 
purpose of preventing the property from falling into her gross estate on her death, held non- 
deductible, for no proximate relation to management or conservation of property held for 
production of income). Legal expenses incurred in defending suit for breach of contract in the 
sale of stock held for the production of income were held deductible under section 23(a)(2) in 
William P. Toms, 5 T.C.M. 183 (1946), on the rationale that the negotiations resulting in the 
sale constituted management of property held for the production of income and that the liti- 
gation expenses arising from these negotiations were proximately related to the act of manage- 
ment. Cf. Carl W. Braznell, 16 T.C. 503 (1951) (Acq.) (damages for breach of contract to pay 
brokerage commission for sale of real property held deductible where taxpayer retained real 
property for production of income and later sold through another broker). Whether or not the 
act is one of management may turn on whether the property acted upon is held for the pro- 
duction of income. See Howard E. Cammack, 5 T.C. 467 (1945) (attempted deduction of cost 
of worthless stock originally purchased for production of income is act of management). But 
cf. Cynthia K. Herbst, 2 T.C.M. 361, 366 (1943); Helvering v. Stormfeltz, 142 F. 2d 982 
(C.A. 8th, 1944); Edmunds v. United States, 71 F. Supp. 29 (E.D. Mo., 1947). In Kohns- 
tamm v. Pedrick, 66 F. Supp. 410 (S.D. N.Y., 1946), legal expenses of court proceedings 
instituted by incompetent’s committee for instruction whether right of election to take as 
in intestacy should be exercised on incompetent’s behalf were held deductible under section 
23(a)(2) as ordinary and necessary management expenses. But expenditures incurred in as- 
serting or protecting one’s right to property of a decedent as heir or legatee are not de- 
ductible. Marion A. Burt Beck, 15 T.C. 642 (1950), aff’d, 5 CCH 1952 Fed. Tax Rep. ¥ 9219 
(C.A. 2d); C. C. McClees, 4 T.C.M. 39 (1945). 
6 325 U.S. at 376. 


* In Howard E. Cammack, 5 T.C. 467 (1945), proximate relation was found. In Horace 
Mill, 5 T.C. 691 (1945), the legal expense was held not deductible in the absence of evidence 
concerning the nature of the attorney’s services. In Herbert Marshall, 5 T.C. 1032 (1925) 
(Acq.), taxpayer and his wife filed separate returns under the California community property 
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suggested that the new rule,* which clearly goes beyond the statute, might be 
justified by administrative expediency, since a proximate relation usually exists 
in income tax cases.** But proximate relation may not always exist. The con- 
troversy resulting in the legal expense may involve the question of whether the 
expenses of a tort suit are deductible, or whether a certain person can be 
claimed as a dependent.‘ Problems of weighing evidence, allocation and the 
like are no more formidable than elsewhere and are hardly an excuse for exceed- 
ing statutory limitations. In distinguishing the Bingham case, the Lykes case 
emphasizes that the Bingham expenses ‘‘were integral parts of the management 
or conservation of the trust property for the production of income.” Perhaps it 
was intended that the lower courts should take the hint and require a showing 
that income tax litigation expenses are directly connected to section 23(a)(2)- 
type activities. 

The Lykes case may also help to lay to rest the doctrine that deductions de- 
pend on legislative grace and should therefore be construed strictly.** Justice 
Burton states: “‘Such an interpretation is not necessary here and is not relied 
upon in this case.” Burton’s rule is that the extent of the deductions allowed 




















































laws. The Commissioner asserted a deficiency on the theory that taxpayer was not entitled 
to take advantage of the law. Litigation expenses connected with the deficiency were held 
deductible on the authority of Bingham and Cammack. While apparently no showing of 
proximate relation was required by the Tax Court, it is arguable that taxpayer’s attempted 
separate returns were an effort to minimize taxes on property held for the production of in- 
come and were thereby acts of management with which the litigation expenses were directly 
connected. There was no showing one way or the other in Stoddard v. Comm’r, 152 F. 2d 
445 (C.A. 2d, 1945), rev’ing 141 F. 2d 76 (C.A. 2d, 1944); Williams v. McGowan, 152 F. 2d 
570 (C.A. 2d, 1945); William Heyman, 6 T.C. 799 (1946) (Acq.) (Disney dissenting); and 
M. J. Donnelly, 7 T.C.M. 839 (1948). Proximate relation was shown in Philip D. Armour, 
6 T.C. 359 (1946) (Acq.) (legal fees for contesting transferee liability for personal holding 
company tax deficiency held deductible); James A. Connelly, 6 T.C. 744 (1946) (same as 
Cammack); and Norbert H. Wiesler, 6 T.C. 1148 (1946) (Acq.) (legal fees for services in con- 
testing income tax deficiencies involving taxpayer’s stock trading activities held deductible). 
Proximate relation of accounting fees to management of property (income-producing stocks 
and securities) was found in David L. Loew, 7 T.C. 363, 371 (1946) (Acq.). 


® See Bruton, op. cit. supra note 19, at 115; Weseman, Income Tax: Deductibility of Non- 
business and Nontrade Expenses, 34 Calif. L. Rev. 212, 219 (1946). 


® See Treusch, op. cit. supra note 28, at 345; Brodsky and McKibbin, op. cit. supra note 
24, at 64. 


8 See Brodsky and McKibbin, op. cit. supra note 24, at 64; Axe, op. cit. supra note 20, at 
257. 


See Disney, J. dissenting in William Heyman, 6 T.C. 799 (1946) (Acq.). Cf. Diamond, 
op. cit. supra note 1, at 258, commenting on Aldus C. Higgins, 2 T.C. 948 (1943), aff’d, 143 F. 
2d 654 (C.A. ist, 1944) (discussed note 55 supra): “With that rule there should be little basis 
for any serious difference of opinion; there is nothing inherently so peculiar in the cost of tax 
advice or of securing tax refunds which justifies any fixed rule not applicable to other costs.”’ 


* See, e.g., McDonald v. Comm’r, 323 U.S. 57, 60 (1944); Deputy v. du Pont, 308 U.S. 488, 
493 (1940); New Colonial Ice Co. v. Helvering, 292 U.S. 435, 440 (1934). 


343 U.S. at 120 n. 4, citing Griswold, An Argument against the Doctrine that Deductions 
Should Be Narrowly Construed as a Matter of Legislative Grace, 56 Harv. L. Rev. 1142 (1943). 
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by section 23 “depends upon the legislative policy expressed in the fair and 
natural meaning of that section.’’*’ The fairness rule would seem to accord more 
nearly than the doctrine of legislative grace with the intent of Congress to tax 
only net income. 

There is evidence to indicate that the tax bar is not satisfied with the Lykes 
case, and that an effort may be made to change the result of the case by legisla- 
tion.** However, in clarifying the reason for the rule denying deductibility to 
legal expenses incurred in gift tax litigation, the Lykes case may help to stem 
somewhat the flood of litigation under section 23(a)(2). 


EXTINGUISHMENT OF EASEMENTS AND OTHER INTERESTS 
BY TAX SALE OF DELINQUENT PROPERTY 


In 1872 the owner of a tract of land in Washington, D.C. divided his property 
into seven lots. Six were of normal size for building uses. The seventh, only five 
feet wide, was designated a private alleyway for the purpose of providing the 
other six with ingress and egress. All of the lots were sold except the alleyway, 
the fee to which was kept by the original owner, who gave each of his grantees 
an easement over it. By 1949, however, no taxes had been paid on the alleyway 
for more than seventy years' and the delinquency exceeded $1000.2 The de- 
fendant, owner of two of the adjoining tracts, paid in the delinquency and ob- 
tained a tax deed to the alleyway.* He then blocked the customary access of 


$7 343 U.S. at 120. Cf. White v. United States, 305 U.S. 281, 292 (1938). 


** See, however, 5 Vanderbilt L. Rev. 847, 849 (1952), noting the Lykes case. The note 
reiterates the legislative grace doctrine with the apparent implication that Lykes involves no 
change of law in this respect. 

* See American Bar Ass’n, Section of Taxation 35 (1952). 


1 If the alleyway had been dedicated to public use, it would have been tax exempt, and the 
problem with which this comment is concerned would not have arisen. Crane-Berkley v. Lavis, 
238 App. Div. 124, 263 N.Y. Supp. 556 (1933); People ex rel. Poor v. Wells, 139 App. Div. 83, 


124 N.Y. Supp. 36 (1910); Iowa Loan Trust v. Bd. of Supervisors of Polk County, 187 Iowa 
160, 174 N.W. 97 (1919). 


* Engel v. Catucci, 197 F. 2d 597 (App. D.C., 1952). See particularly Brief for Appellant 
and Joint Appendix ila. 


* Statutory requirements and procedure for acquisition of tax deeds vary greatly in detail 
but their broad outlines are similar. After a certain specified period of delinquency varying 
from one to four years, the taxing authority’s lien is sold publicly at a minimum figure which is 
the total of back taxes, interest, penalties and costs of the sale. The buyer gets a tax certificate. 
Within an additional specified period of one to three years, the delinquent owner may remove 
the lien by recovering the tax certificate from the buyer at cost and paying any additional 
taxes and penalties. If the redemption privilege is not exercised, a deed vesting an indefeasible 
title is issued on application to the taxing authority in two-thirds of the states. Elsewhere, 
judicial proceedings similar to a mortgage foreclosure are required. In those jurisdictions where 
no judicial proceedings are required, tax deeds are considered untrustworthy by title examiners, 
and a suit to quiet title is often recommended. If the lien is not sold, the taxing authority 
acquires the title at the end of the redemption period by application or foreclosure. During the 
whole process the assessed owner is given notice by mail at intervals, and notice, either by 
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the other lots. The plaintiff, another adjoining lot owner, sued to enjoin this 
interference with his easement. The Court of Appeals, holding that the plain- 
tiff’s easement was not extinguished by the tax sale, affirmed the District 
Court’s decree granting the injunction. Engel v. Catucci.* 

The central issue in the Engel case was whether a tax sale of land burdened 
by an easement appurtenant extinguishes the easement.’ A similar question has 
arisen in connection with restrictive covenants® and other interests in land. 

The key to the problem is in the nature of the tax levy itself. If the taxing 


mail or by publication is provided for other interested parties. In some jurisdictions an in 
personam action of debt against the delinquent owner is possible, but this alternative is rarely 
relied upon. It is too expensive for use in large scale tax collection. The Current Status of Tax 
Titles: Remedial Legislation v. Due Process, 62 Harv. L. Rev. 93 (1948); Speck, Collection of 
‘Forfeited’? Real Estate Taxes in Illinois, 16 Univ. Chi. L. Rev. 655 (1949); Hillhouse and 
Chatters, Tax Reverted Property in Urban Areas 18-41 (1942); Allen, Collection of Delinquent 
Taxes by Recourse to the Taxed Property, 3 Law & Contemp. Prob. 397, 401 (1936); Chatters, 
Enforcement of Real Estate Tax Liens (Municipal Administrative Service, N.Y., 1928). 


4197 F. 2d 597 (App. D.C., 1952). See also District of Columbia v. Capital Mortgage & 
Title Co., 84 F. Supp. 788 (D.C. D.C., 1949). Cf. W. C. & A. N. Miller Development Co. v. 
Emig P. Corp., 134 F. 2d 36 (App. D.C., 1943), cert. denied, 318 U.S. 788 (1943), distinguished 
in the main case on the ground that it did not involve an easement. 


* In this case, the easement passed by grant, but no distinction is made in the cases where 
easements are acquired by implication or prescription. E.g., Chelsea Laundry Co. v. Toscano, 
14 N.J. Super. 496, 82 A. 2d 473 (1951). Naturally, the easement or covenant must be valid 
and capable of running with the land for the extinguishment problem to arise. Consult Clark, 
Real Covenants and Other Interests Which “Run With the Land” (2d ed., 1947). Thus, racial 
restrictive covenants cases such as Doherty v. Rice, 240 Wis. 389, 3 N.W. 2d 734 (1942), and 
Hawkins v. Whayne, 198 Okla. 400, 179 P. 2d 138 (1947), are severely limited in their authority 
by the recent case of Shelley v. Kraemer, 334 U.S. 1 (1948). It is generally held that easements 
in gross are extinguished by a tax deed to burdened property unless the owner of the easement 
has paid a separate tax for it. 5 Rest., Property § 509 (1944). Public utilities, railroads and oil 
pipelines are usually protected in advance from loss of their rights of way when burdened 
land becomes tax delinquent, by separate taxation of such easements; e.g., Fla. Stat. (1951) 
§ 192.58; Ore. Comp. Laws (1947) § 110-543; Gulf Refining Co. v. Jenkins, 149 Okla. 331, 
151 P. 2d 419 (1944); or the state levies a “franchise tax’’ on the fair cash value of the corpora- 
tions’ capital stock and the statute exempts public service easements from extinction, e.g., 
Mass. Gen. Laws (Ter. ed., 1932) c. 63, § 55. Cf. Tidewater Pipe Co. v. Bell, 280 Pa. 104, 124 
Atl. 351 (1924), a case involving a rather brazen but unsuccessful attempt to extort money 
from an oil pipeline company. Although a pipeline was involved, the court treated it as an 
easement appurtenant, holding that the servient and dominant tenements need not be con- 
tiguous. See 5 Rest., Property § 454 (1944). 


* In some jurisdictions it is held that restrictive covenants create reciprocal negative ease- 
ments. Town of Harrison v. Campagna, 81 N.Y.S. 2d 257 (1948); Halpin v. Poushter, 59 
N.Y.S. 2d 338 (1945); Re Hunt and Bell, 34 Ont. L. Rep. 256, 262 (1915); Alamogordo Imp. 
Co. v. Prendergast, 43 N.M. 245, 91 P. 2d 428 (1939); Doherty v. Rice, 240 Wis. 389, 3 N.W. 
2d 734 (1943); 14 Am. Jur., Covenants, Conditions and Restrictions, § 193 (1951). Most 
jurisdictions hold that the covenantee has a substantial “property right.” Covenant cases 
cited note 9 infra. But cf. Welitoff v. Kohl, 105 N.J. Eq. 181, 147 Atl. 390 (1929) (merely a 
contractual right arising out of equity); Anderson v. Lynch, 188 Ga. 154, 3 S.E. 2d 85 (1939) 
(covenant is not a property right compensable in eminent domain proceedings). Independent 
of the view that covenants create negative easements is the fact that many considerations 
similar to those where easements are concerned govern the survival or extinction of restrictive 
covenants. 
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authority recognizes separate interests in the land and takes them into account 
for assessment purposes, the owner of the dominant tenement is said to have an 
interest “carved out”’ of the servient tenement. He protects his interest in the 
servient tenement by paying taxes on the enhanced value of his own land. Con- 
versely the servient owner’s estate and tax are lessened. Since only the de- 
linquent property may be sold at the tax sale, it is the servient estate as lessened 
by the subtraction of the easement which passes to the tax-deed purchaser.’ 
Although the taxing authority is not usually expected to separate the various 
interests in the land, it is said that assessment of an appurtenant easement does 
not unnecessarily complicate the taxing process.* This reasoning is generally 
accepted by the majority of courts, which favor nonextinguishment of ease- 
ments and covenants.*® 


7 E.g., Jackson v. Smith, 153 App. Div. 724, 138 N.Y. Supp. 654 (1912), aff’d, 213 N.Y. 
630, 107 N.E. 1079 (1914); District of Columbia v. Capital Mortgage & Title Co., 84 F. Supp. 
788 (D.C. D.C., 1949); Ehren Realty Co. v. Magna Charta Bldg. & Loan Ass’n, 120 N.J. Eq. 
136, 184 Atl. 203 (1936). A corollary of this argument is that to require the servient owner to 
pay a tax on his property as unaffected by the easement would be double taxation. Alamogordo 
Imp. Co. v. Prendergast, 43 N.M. 245, 252, 91 P. 2d 428, 432 (1939). 


® See cases cited note 9 infra; 5 Rest., Property § 509, Comment (e) (1944). 


* The following statutes exempt easements and covenants from extinguishment by tax 
sale: Cal. Rev. & Tax Code (1939) § 3520; N.Y. Tax Law (McKinney, 1943, as amended 
1947) § 154 (this section does not apply in cities, § 160 ibid.); Gen. Laws of Mass. (Ter. ed., 
1932) c. 60, § 45; Okla. Stat. (1941) §§ 456, 457; Ohio Code (1948) § 5762. Easements have 
been held to survive tax sales in: District of Columbia v. Capital Mortgage & Title Co., 84 F. 
Supp. 788 (D.C. D.C., 1949); Gowen v. Swain, 90 N.H. 383, 10 A. 2d 249 (1939); Hall v. 
Hall, 174 Ky. 356, 192 S.W. 76 (1917); Chelsea Laundry v. Toscano, 14 N.J. Super. 496, 82 A. 
2d 473 (1951); Niestat v. Equitable Security Co., 138 N.J. Eq. 480, 48 A. 2d 907 (1946); 
Metropolitan Life Ins. Co. v. McGurk, 119 N.J.L. 517, 197 Atl. 47 (1938); Ehren Realty Co. 
v. Magna Charta Building and Loan Ass’n, 120 N.J. Eq. 136, 184 Atl. 203 (1936); Jackson v. 
Smith, 153 App. Div. 724, 138 N.Y. Supp. 654 (1912), aff’d 213 N.Y. 630, 137 N.E. 1079 
(1914); Tax Lien Co. v. Schultze, 213 N.Y. 9, 106 N.E. 751 (1914); Blenis v. Utica Knitting 
Co., 73 Misc. 61, 130 N.Y. Supp. 740 (1911), aff’d, 210 N.Y. 561, 104 N.E. 1127 (1914); 
Queens Park Gardens v. Long Island Water Corp., 277 App. Div. 1146, 101 N.Y.S. 2d 454 
(1950); Beeman v. Pawelek, 96 N.Y.S. 2d 204 (1949), aff’d, 276 App. Div. 1057, 96 N.Y.S. 2d 
312 (1950); Loening v. Red Spring Land Co., 94 N.Y.S. 2d 568 (1949); Wilkinson v. Nassau 
Shores, 86 N.Y.S. 2d 603 (1949); Poetzsch v. Mayer, 115 Misc. 422, 189.N.Y. Supp. 695 
(1921); Harris v. Curtis, 139 App. Div. 393, 124 N.Y. Supp. 263 (1910), aff’d, 211 N.Y. 573, 
105 N.E. 1085 (1914); Ross v. Franko, 139 Ohio St. 395, 40 N.E. 2d 664 (1942); Tide-Water 
Pipe Co. v. Bell, 280 Pa. 104, 124 Atl. 351 (1924); Union Falls Power Co. v. Marinette County, 
238 Wis. 134, 298 N.W. 598 (1941). Covenants are exempted from extinguishment by the Code 
of Iowa (1950) § 448.3. In the following cases it has been held that covenants survive the tax 
sale of property bound by them: Schlafly v. Baumann, 341 Mo. 755, 108 S.W. 2d 363 (1937); 
Northwestern Improvement Co. v. Lowry, 104 Mont. 289, 66 P. 2d 792 (1937); Alamogordo 
Improvement Co. v. Prendergast, 43 N.M. 245, 91 P. 2d 428 (1939); Town of Harrison v. Cam- 
pagna, 81 N.Y.S. 2d 257 (1948); Halpin v. Poushter, 59 N.Y.S. 2d 338 (1945); Hawkins v. 
Whayne, 198 Okla. 400, 179 P. 2d 138 (1947); Crawford v. Senoski, 128 Ore. 229, 274 Pac. 306 
(1929); Hayes v. Gibbs, 110 Utah 54, 169 P. 2d 781 (1946); Doherty v. Rice, 240 Wis. 389, 
3 N.W. 2d 734 (1942). But cf. Shelley v. Kraemer, 334 U.S. 1 (1948), and see note 5 supra. 
5 Rest., Property § 509 (1944); 3 Powell, Real Property 509 (1949); 3 Cooley, Taxation 
§§ 1154, 1494 (4th ed., 1924); 2 Thompson, Real Property §§ 690, 2929 (1939); 14 Am. Jur., 
Covenants, Conditions and Restrictions § 300 (1951); Easement or Servitude or Restrictive 
Covenant As Affected by Sale For Taxes, 168 A.L.R. 529 (1947); Comment, 51 Harv. L. Rev. 
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On the other hand, if the tax levy is ‘“‘on the land itself,” without regard to 

ownership of separate interests in the land, the easement may be extinguished. 
Title, having been derived from the state, is regarded as forfeited to the state by 
the failure to pay taxes, and a purchaser at a subsequent tax sale takes title to 
the property unencumbered by outstanding interests. The following language 
from Hefner v. Northwestern Life Ins. Co.!° is sometimes adopted by courts 
favoring extinguishment of easements and other interests: 
[Tax sale] clothes the purchaser, not merely with the title of the person who had been 
assessed for the taxes and had neglected to pay them, but with a new and complete title 
in the land, under an independent grant from the sovereign authority which bars or 
extinguishes all prior titles and encumbrances of private persons, and all equities aris- 
ing out of them.” 


This view has been accepted by a minority of courts in the United States.” 
In determining the nature of the tax and whether easements, covenants and 
other interests should be extinguished, reference to the statutes is necessary. A 
few states expressly exempt easements and covenants from extinction by tax 
sale.'* On the other hand, statutes rarely provide that the “tax is on the land 
itself.”"* More often, land-tax statutes are ambiguous. Where neither survival 


361, 362 (1937); 2 Black, Tax Titles § 954 (Sth ed., 1889); Kloek, Effect of Tax Deeds on Ease- 
ments Appurtenant and Rights of Way, 16 Chi-Kent L. Rev. 328 (1938). But consult 3 Powell, 
Real Property at 510 n. 69 (1949). 


© 123 U.S. 747 (1887). 
1 Tbid., at 751. See also Brewer v. District of Columbia, 5 Mackay (16 D.C.) 274 (1886). 


12 Easements: Wolfson v. Heins, 149 Fla. 499, 6 So. 2d 858 (1942); Harmon v. Gould, 1 
Wash. 2d 1, 94 P. 2d 749 (1939); Tamblin v. Crowley, 99 Wash. 133, 168 Pac. 982 (1917); 
Hanson v. Carr, 66 Wash. 81, 118 Pac. 927 (1911); Hill v. Williams, 104 Md. 595, 65 Atl. 413 
(1906); Magnolia Petroleum Co. v. Moyle, 162 Kan. 133, 175 P. 2d 133 (1946). In Hunt v. 
City of Boston, 183 Mass. 303, 67 N.E. 244 (1903), the right to remove gravel from a certain 
lot, defined by some authorities as a profit, was extinguished by a tax sale. But see 3 Powell, 
Real Property 381 (1949); 5 Rest., Property § 450, Special Note (1944). The Hunt case is no 
longer an authority in Massachusetts, see Gen. Laws of Mass. (Ter. ed., 1932) c. 60, § 45, 
where easements and covenants are expressly exempted from extinguishment by tax sale. 
Covenants: City of Jackson v. Ashley, 189 Miss. 818, 199 So. 91 (1940); Re Hunt and Bell, 34 
Ont. L. Rep. 256, 24 D.L.R. 590 (1915); Nedderman v. City of Des Moines, 221 Iowa 1352, 
268 N.W. 36 (1936). (Code of Iowa [1950] § 448.3 now specifically exempts covenants from 
extinction). See Messett v. Cowell, 194 Wash. 646, 79 P. 2d 337 (1938). There a covenant 
which forbade the extraction of lime for commercial purposes from the premises had been im- 
posed on a plot of land. Later, an undivided one-half of the property was sold for tax delin- 
quency when one tenant in common failed to pay his taxes. Subsequently, the tax deed pur- 
chaser obtained title to the other undivided half by a regular bargain and sale, and conveyed 
the whole fee to the plaintiff, who then sought a decree clearing her title of the restrictive cove- 
nant. The court held that the restriction was divested from the undivided half passed by tax 
sale, but not from the other half. As the restriction remaining on one undivided half made it 
impossible to use any part of the property without a breach of the covenant, the restriction 
was held to apply to the whole. 


18 Statutes cited note 9 supra. 


4 Wash. Rem. Rev. Stat. (1931) § 11108; the phrase is immediately qualified however, by 
the addition of the words “‘buildings and all rights and privileges” to the definition of taxable 
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nor extinguishment is expressly required, the courts rely on five types of provi- 
sions common to most tax statutes to resolve the problem. These provisions (1) 
define “‘property”’ for tax purposes, (2) indicate the manner of valuation and 
assessment, (3) indicate the nature of the tax lien, (4) indicate what sort of title 
the tax-deed grantee gets, and (5) establish the nature of the foreclosure proceed- 
ing, whether in rem or quasi in rem. The interpretation and weight which the 
courts give to these provisions, separately and in combination, furnishes a key 
to the decisions. 

The definition of property. Where the definition of taxable property includes 
rights and privileges appurtenant to the land, it is assumed that the tax pay- 
ment of the dominant owner includes a tax on the easement, and that the ease- 
ment should therefore not be extinguished.” But where the tax is on “all real 
properties . . . by whomsoever owned,” the status of the easement is ambigu- 
ous for tax purposes, and other provisions or general policy must be relied upon. 
In Maryland, for example, the policy has been to extinguish easements, although 
the statutory language is far from clear, on the ground that it is too troublesome 
to separate various interests for assessment.” 

The valuation of property. Revenue statutes provide, in very similar terms, 
that property is to be assessed at “full cash value,’’* “true and full value in 
money,’”””* or “fair cash value.”*° Where other requirements of a tax statute are 
not contradictory, courts favoring the survival of easements focus on valuation 
provisions. It is often said that such provisions require the taxing authority to 


property. The N.Y. Tax Law (McKinney, 1943) § 9 provides that, “In all cases the assess- 
ment shall be deemed to be against the real property itself,” (emphasis added) but the courts’ 
definition of real property, as explained below, includes easements. 


1 See 5 Rest., Property § 450 (1944); Stansell v. American Radiator Co., 163 Mich. 528, 
128 N.W. 789 (1910); Mich. Comp. Laws (1897) § 3825, Mich. Stat. Ann. (1950) § 7.2; Ohio 
Code Ann. (1948) § 5322; State ex rel. Koeln v. West Cabanne Improvement Co., 278 Mo. 
310, 213 S.W. 25 (1919). But cf. Harmon v. Gould, 1 Wash. 2d 1, 94 P. 2d 749 (1939). Despite 
such a definition of property in the Wash. Act, Rem. Rev. Stat. (1931) § 11108, the easement 
was extinguished. The court said that the easement holder must segregate his interest on the 
tax rolls to protect it from extinguishment. In Magnolia Petroleum Co. v. Moyle, 162 Kan. 
133, 175 P. 2d 133 (1946), under Kan. Gen. Stat. (1945) § 77-201 defining property to include 
‘‘all rights and interests, equitable and legal,”’ mineral rights were segregated on the tax rolls 
and the taxes paid. The owner of the surface became tax delinquent and his rights were lost 
by tax sale. The court held that easements of egress and ingress appurtenant to the non- 
tax-delinquent mineral rights survived, but that other easements were extinguished. Ap- 
parently, these latter easements were unconnected with the mineral rights and were in gross; 
hence they were not protected by the tax paid for the mineral rights. The case is unclear on the 
latter point and treats the matter as a simple extinguishment. Cf. Polk County v. Basham, 
234 Iowa 225, 12 N.W. 2d 157 (1943). 


1 Md. Ann. Code (1939) Art. 81, § 6 (1). 


17 Hill v. Williams, 104 Md. 595, 65 Atl. 413 (1906); Textor v. Shipley, 86 Md. 424, 38 
Atl. 932 (1897). 


8 Md. Ann. Code (1939) Art. 81, § 11. 
® Minn. Stat. (1949) § 273.11. * Ky. Rev. Stat. (1948) § 132.190. 
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take easements into consideration in evaluating servient tenements,” that ease- 
ments are therefore separately regarded and may not be extinguished by tax 
sale.” These courts generally assume that easements are “physically evident,” 
and hence readily capable of assessment. Yet, while the existence of some ease- 
ments is apparent, others might not be discoverable without a tedious and ex- 
pensive search of the chains of title to the servient and dominant tenements. 
The District of Columbia, in an amicus brief filed in the Engel case, argued that: 
[I}f the court should sustain the ruling of the District Court that an easement is not 
extinguished by tax deed . . . the titles to thousands of pieces of real estate will be af- 
fected, the entire system of tax assesssment and tax collection in the District of 
Columbia will be disrupted, and an infinitely greater number of assistant assessors will 
be required to perform the work of real estate assessing—indeed, considerable addi- 
tional legislation will be necessary to enable the District to carry out a vital act of 
government.”* 

However, the fact that assessments are often made with the cooperation and 
assistance of neighborhood real estate men makes it likely, at least in some 
cases, that even those easements which are not physically evident will be taken 
into account. Municipal governments sometimes make the further argument 
that unless easements are extinguished by tax sale, the state will have great 
difficulty in disposing of property so encumbered. In District of Columbia v. 
Capital Mortgage & Title Co.,* the court indicated that this objection was out- 
weighed by the injustice and unfairness of extinguishing the dominant owner’s 
property right. 

The court in the Capital Mortgage case also stated that under a valuation 
principle which required separate taxation of individual interests, the net reve- 
nue received by the taxing authority must be the same as it would be if the 
dominant and servient tenements were assessed without the easement being 
taken into account. “The existence of the easement enhances the value of the 
dominant tenement. This augmented value should be reflected in an increased 
tax assessment. Consequently, what the District of Columbia loses by way of 

% District of Columbia v. Capital Mortgage & Title Co., 84 F. Supp. 788 (D.C. D.C., 
1949); Ross v. Franko, 139 Ohio St. 395, 40 N.E. 2d 664 (1942). 1 Bonbright, Valuation of 
Property 496, 497 (1937). Leases and mortgages are not taken into account in valuation. The 
explanation given is that such interests do not affect the value of the property in the same way 
that an easement does. The latter is actually subtracted from the total of possible interests. 
But the property is merely security for a mortgage, and a lessor holds subject to a lease from 


which he may get some benefit. Thus, mortgages are usually extinguished by the tax sale. E.g., 
Hefner v. Northwestern Life Ins. Co., 123 U.S. 747 (1887); See also Bonbright, ibid. 


* E.g., Beeman v. Pawelek, 96 N.Y.S. 2d 204 (1949); Jackson v. Smith, 153 App. Div. 724, 
138 N.Y. Supp. 654 (1912); Ehren Realty Co. v. Magna Charta Building & Loan Ass’n, 120 
N.J. Eq. 136, 184 Atl. 203 (1936). 


* Brief on Behalf of the District of Columbia, Amicus Curiae at 1, Engel v. Catucci, 197 F. 
2d 597 (App. D.C., 1952). This argument was rejected by the court, which relied upon D.C. 
Code (1940) § 47-705, which provides that assessors shall determine the value ‘from actual 
view and the best sources of information in [their] reach.” 

% 84 F. Supp. 788 (D.C. D.C., 1949). 





268 THE UNIVERSITY OF CHICAGO LAW REVIEW [Vol. 20 


taxes on the servient tenement, should have been fully recouped by taxes on 
the dominant estate. . . . The District of Columbia, therefore, loses nothing.”™ 
This reasoning is open to doubt. An easement which totally destroys the value 
of a servient tenement except as it is used as an alleyway may add little or no 
value to a dominant tenement which has many other channels of access. If the 
assessment value deducted from the servient tenement were automatically 
added to the valuation of the dominant, the owner of the latter would be en- 
titled to a tax abatement. In New York, for example, property which is wholly 
devoted to use as a right of way may be stricken from the tax rolls.” If, in such 
case, little additional valuation is placed upon the dominant tenement, the 
existence of the easement precludes the state from collecting more than a 
negligible revenue from the burdened property. 

The “net revenue” argument has more weight in relation to building and use 
restrictions in covenants. Where a tax deduction is made for use limitations, the 
limitations tend automatically to enhance the value of adjoining land and thus 
to equalize net tax receipts.?” However, it is sometimes argued in behalf of ex- 
tinguishment that the extinction of a use limitation may greatly enhance the 
value of a particular plot for tax purposes. For example, the sale of liquor on 
property formerly restricted to residential uses will result in a higher assessment 
valuation and hence larger tax returns on that property. Nevertheless, the ad- 
verse effect of extinguishment of such a use limitation on surrounding property 
and the corresponding decrease in revenue from all but the newly liberated plot 
is given weight by those courts which favor survival of covenants.** 

The nature of the tax lien. Statutes generally provide that the lien for delin- 
quent taxes is prior to and forecloses all other liens on the property, including 
mortgages.”* Courts favoring extinguishment sometimes rely on the all-inclu- 
sive language of the lien provision to effect the extinction of easements and other 


6 Tbid., at 790. 
% People ex rel. Poor v. Wells, 139 App. Div. 83, 124 N.Y. Supp. 36 (1910). 


2” Hayes v. Gibbs, 110 Utah 54, 169 P. 2d 781 (1946); Alamogordo Imp. Co: v. Prendergast, 
43 N.M. 245, 91 P. 2d 428 (1939); Schlafly v. Baumann, 341 Mo. 755, 108 S.W. 2d 363 (1937). 


* Hayes v. Gibbs, 110 Utah 54, 169 P. 2d 781 (1946). The court added that it would be 
inequitable to allow the tax delinquency of one owner thus to jeopardize a whole development 
scheme. 


** Hefner v. Northwestern Ins. Co., 123 U.S. 747 (1887). But see Ky. Rev. Stat. (1943) 
§ 134-530; Hall v. Hall, 174 Ky. 356, 192 S.W. 76 (1917) (tax deed grantee takes subject to 
mortgages and other liens). Where a mortgagor loses his land through a tax sale, the mortgage is 
usually extinguished; but if he reacquires the property subsequently, the mortgage is rein- 
stated, e.g., Interstate Building and Loan Ass’n v. Waters, 50 S.C. 459, 27 S.E. 948 (1897). 
The courts reason that in reacquiring the property, the mortgagor has done no more than fulfill 
his obligation to the mortgagee to pay the taxes on the property. Under similar circumstances 
it has been held that previously extinguished easements, covenants, and remainders were re- 
instated. Stansell v. American Radiator Co., 163 Mich. 528, 128 N.W. 789 (1910); Caffey v. 
Parris, 186 Ga. 303, 197 S.E. 898 (1938); Matlock v. Mize, 55 N.M. 218, 230 P. 2d 246 (1952). 
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interests as well. Thus, in Harmon v. Gould,** the court cited the following lan- 
guage from the Washington statute as requiring extinguishment: 

[The] lien shall have priority to and shall be fully paid and satisfied before any re- 
cognizance, mortgage, debt, obligation or responsibility to or with which said real 
property may be charged or liable. 

Where statutes provide only that tax delinquencies “shall be liens,”’** or liens 
“superior to all others,”’** courts favoring extinguishment rely on other provi- 
sions or policy considerations.** 

Courts favoring the survival of easements and other interests tend to ignore 
all-inclusive lien provisions. Thus, the New Jersey statute which provides that 
the lien is “paramount to all prior or subsequent alienations and descents of 
such land or encumbrances thereon’ is overlooked in fevor of the valuation 
analysis explained above. Similarly, although the New Hampshire court has 
held in cases not involving easements that tax liens have priority over all 
“titles,” the same court has said: 

[A]n easement is not a lien, nor is it a title or interest in real property in the sense which 


these terms are applied to mortgage and dower rights, it is rather a servitude... 
carved out.* 


The title that passes by the tax deed. Generally, the statutes provide that the 
title passed by a tax deed is “an absolute title in fee simple.’’*” This provision 
is not necessarily inconsistent with survival of easements.** Other statutes pro- 
vide that a purchaser by tax deed shall receive a ‘‘new and perfect title, free from 


all liens and encumbrances.”** The latter provision might well be thought to be 
inconsistent with a policy allowing easements and covenants to survive, but 
strangely enough the Ohio statute specifically exempts such interests from ex- 


1 Wash. 2d 1, 94 P. 2d 749 (1939). 
*| Wash. Rem. Rev. Stat. (1931) § 11260. 
* Md. Ann. Code (1939) Art. 81, § 72. Fla. Stat. (1951) § 192.04. 


*4 Wolfson v. Heins, 149 Fla. 499, 6 So. 2d 859 (1942) (“the levy is on the realty itself’’). 
This case can be reconciled with the majority view on the ground that neither dominant nor 
servient owner paid taxes. Thus the sum of all interests in both estates was properly forfeited 
to the state. See also, Hill v. Williams, 104 Md. 595, 65 Atl. 413 (1906). 


%N.J. Rev. Stat. (1937) 54:5-9. See also ibid., 54:5-87 (perfect title provision). See Ore. 
Comp. Laws (1940) c. 7, § 110-829 (“priority to... any... lien or claim whatever’); 
Crawford v. Senoski, 128 Ore. 229, 274 Pac. 306 (1929). 


%* Gowen v. Swain, 90 N.H. 383, 387, 10 A. 2d 249, 252 (1939). See notes 21, 29 supra and 
note 50 infra. 


37 N.Y. Tax Law (McKinney, 1943) § 131, but see § 154, as amended 1947, which exempts 
easements and covenants from extinguishment. This provision does not apply in cities (see 
§ 160, ibid.). The N.Y. cases uniformly upheld the survival of easements and covenants every- 
where before this amendment was made; e.g., Tax Lien Co. v. Schultze, 213 N.Y. 9, 106 N.E. 
751 (1914); Town of Harrison v. Campagna, 81 N.Y.S. 2d 257 (1948). 


81 Rest., Property § 15 (1944). 
% Ohio Code Ann. (1948) § 5762. 
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tinguishment.“° However, where, as in the Mississippi statute, the phrase, 
“perfect title” was used“ in the absence of any clause saving easements and 
covenants, the court in City of Jackson v. Ashley® held that allowing a restric- 
tive covenant to survive would be contrary to the statutory intent. 

In a few jurisdictions, the statute provides that only the interest of the per- 
son assessed** or of persons made defendant“ passes by the tax deed. In others, 
no specific provision is made, but the courts have interpreted the statutes to 
the same effect.“ Where only the interest of the person assessed passes, sur- 
vival of easements and covenants should result, and the courts have generally 
so held.“ But under a statute providing that all right, title and interest of the 
“former owner’’ is vested in the purchaser, the Iowa court has held that a tax 
sale operates to pass title to all rights in the realty.’ 

Besides easements, mineral rights,** mortgages* and covenants, some courts 
have relied on “absolute title” provisions to extinguish inchoate dower,” rights 
of reverter,®' and reversions.” However, a distinction is sometimes made be- 
tween dower, rights of reverter and reversions on the one hand, and easements 
and covenants on the other. In this connection, it should be pointed out that 
inchoate dower, rights of reverter and reversions are not generally taxable and 
do not affect the valuation of the estate to which they apply. 

The nature of the proceeding: in rem, quasi in rem or in personam. Generally, 

 Tbid. Ross v. Franko, 139 Ohio St. 395, 40 N.E. 2d 664 (1942), in which an easement was 


held to survive, was decided under § 5762 of the 1940 statute which lacked the clause exempt- 
ing easements from extinguishment. The statute received its present wording in 1943. 


“ Miss. Code Ann. (1930) § 3273. 
* 189 Miss. 818, 199 So. 91 (1940). 


* Code of Va. (1950) § 58-1064; Code of Ala. (1940) Title 51, § 267; W.Va. Code (1949) 
§ 999 (113). 


“ E.g., Ga. Code Ann. (1935) § 92-8107, § 39-1303. 


“+ E.g., Beeman v. Pawelek, 96 N.Y.S. 2d 204 (1949); Hall v. Hall, 174 Ky. 356, 192 S.W. 
76 (1917); Smith v. Young, 178 Ky. 356, 198 S.W. 1166 (1917). 


“ Cases cited note 9 supra. 


47 Polk County v. Basham, 234 Iowa 225, 12 N.W. 2d 157 (1943) (although mineral rights 
were extinguished, covenants survived extinguishment under the amended Iowa Code). 


8 Thid. * Authorities cited note 29 supra. 
*° Lucas v. Purdy, 142 Iowa 359, 120 N.W. 1063 (1909). 


5! Alamogordo Imp. Co. v. Hennessy, 40 N.M. 162, 56 P. 2d 1127 (1936). In this case a 
covenantee tried to enforce a right of reverter for the violation of a restrictive covenant pro- 
hibiting the sale of liquor. The court held that the right of reverter had been extinguished by a 
previous tax sale. But in Alamogordo Imp. Co. v. Prendergast, 43 N.M. 245, 91 P. 2d 428 
(1939), the court held that while the right of reverter was lost, the covenant could still be 
enforced by injunction. The basis for this distinction can be only the valuation and tax revenue 
policy discussed above. 


*? Zaring v. Lomax, 53 N.M. 273, 206 P. 2d 706 (1949) (dictum). But cf. Eason v. Spence, 
232 N.C. 579, 61 S.E. 2d 717 (1951) (remainder not cut off where remainderman not made a 
party to the tax foreclosure). 
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foreclosure proceedings are quasi in rem and require notice by mail to all in- 
terested parties, although some states have provided for strict in rem proceed- 
ings.” In Hanson v. Carr, the Washington court stressed the in rem nature of 
the foreclosure proceeding to extinguish an easement. Nevertheless, the court 
defined the res as undiminished by the easement, indicating that, even in an in 
rem proceeding, the question of extinguishment depends upon whether or not 
the burdened property is thought of as decreased by outstanding interests for 
tax purposes. In Hayes v. Gibbs,* the court emphasized the in personam charac- 
ter of the taxing process in holding that a covenant is not extinguished by tax 
sale. Again the question was, at bottom, whether interests in land were taxed 
separately or whether the tax was on the land itself. Hence, while some com- 
mentators have set forth a contrary position,” the nature of the foreclosure 
proceeding would not appear conclusive on the issue of extinguishment. 

Whether the foreclosure proceeding is in rem or quasi in rem is, of course, im- 
portant to the question of notice. It is easier to foreclose all interests in land in 
an in rem proceeding because notice and service requirements may be less 
stringent than for proceedings quasi in rem or in personam.*’ Where the local 
statute provides for personal service on the assessed owner and notice by mail 
or publication to all other interested parties,** failure to comply with such pro- 
visions may render the whole foreclosure proceeding invalid.** However, stat- 
utes making the proceeding in rem and requiring notice by publication only, 
where interested parties are unknown, have been upheld against the usual due 
process objections.®° 


It may be seen from the foregoing analysis that most statutes are vague on 
the general question of extinguishment of easements and other interests by tax 
sale. Of course, provisions specifically exempting easements and covenants from 
extinguishment are determinative in a few jurisdictions." In others, a definition 


53 E.g., N.Y. Tax Law (McKinney, 1947) § 165 et seq.; Wash. Rem. Rev. Stat. (1931) 
§ 11278. See note 3 supra. 


5466 Wash. 81, 118 Pac. 927 (1911). 
55 110 Utah 54, 169 P. 2d 781 (1946). 


5* Kloek, Effect of Tax Deeds on Easements Appurtenant and Rights of Way, 16 Chi-Kent 
L. Rev. 328 (1938), most of the cases cited for the in rem argument do not concern easements. 
Consult 3 Powell, Real Property 510 n. 69 (1949). 


57 Consult Scott, Fundamentals of Procedure (1922). 


88 E.g., Wash. Rem. Rev. Stat. (1931) § 11276. But cf. ibid., § 11278 (notice by publica- 
tion sufficient for county sales). 


 E.g., Title & Trust Co. v. Columbia Basin Land Co., 136 Wash. 63, 239 Pac. 992 (1925). 


 E.g., Neb. Laws (1875) p. 107; Leigh v. Green, 193 U.S. 79 (1904). See also, N.Y. Tax 
Law (McKinney, 1947) § 165 et seq.; Lynbrook Gardens v. Ullman, 37 N.Y.S. 2d 671 (1942), 
rev’d 291 N.Y. 472, 53 N.E. 2d 353 (1943), cert. denied 322 U.S. 742 (1944); accord, In re 
New Rochelle, 182 Misc. 176, 46 N.Y.S. 2d 645 (1943), aff’d, 268 App. Div. 182, 49 N.Y.S. 
2d 673 (1944), aff'd, 294 N.Y. 678, 60 N.E. 2d 838 (1945), cert. denied, 326 U.S. 720 (1945). 


® Statutes cited note 9 supra. 
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of property which includes rights and privileges appurtenant should preclude 
extinguishment of easements and covenants.” Statutes providing that the tax 
deed grantee gets only what the assessed owner had likewise protect the 
dominant owner’s rights.** Some courts use the “fair value” provision as a 
foundation for survival. Others employ the all-inclusive title or lien provision 
to rationalize extinguishment. It appears, however, that policy considerations 
are in the end determinative, and it may be said with confidence that there is a 
need for more specific legislation in this area. 

Neither the majority position (favoring survival) nor the minority view (re- 
quiring extinguishment) is wholly satisfactory. In concluding that an interest 
in land is subtracted from one tenement and added to the other, the majority 
in effect increases the administrative burden of the taxing authority and raises 
a tenuous “legal’’ distinction between interests which are “physically evident” 
and those which are not. Further, in terms of net revenue, it has been shown 
that the deduction of value from the servient estate may far exceed the addition 
of value to the dominant, resulting in a loss of tax receipts. On the other hand, 
the minority position may be criticized as failing to accord sufficient recognition 
to valuable property interests and as overemphasizing the importance of ad- 
ministrative expediency. Moreover, if extinguishment makes for freer alienabili- 
ty of the servient estate, it must conversely withdraw from the security of title 
to the dominant. 

Where the question of extinguishment depends upon whether the taxing au- 
thority has taken into account the increased value of the dominant tenement, 
counsel should investigate actual local assessment procedure and not rely upon 
theoretical descriptions of the taxing process. In any case, the burden of proving 
that the easement or covenant has been separately taxed should be carried by 
the party resisting extinguishment. 

A simple means of resolving all uncertainties would be to require covenantees 
and owners of easements appurtenant to enter their interests specifically on the 
tax rolls.® Registration of these interests would then raise a conclusive presump- 
tion that they had been individually taxed and hence could not be extinguished. 
Where registration facilities are available and the dominant owner has neg- 
lected to register his covenant or easement appurtenant, it should be assumed 
that no tax has been paid thereon, and the easement or covenant would there- 
fore be forfeited for nonpayment of taxes. A registration requirement would 
place upon the owner of a separable property right the duty of informing the 

® Note 15 supra. 

* Statutes cited note 43 supra. 

* Note 22 supra. 

* E.g., Harmon v. Gould, 1 Wash. 2d 1, 94 P. 2d 749 (1939). 


In jurisdictions where “rights and privileges’’ are included in the definition of property, 
such interests are not generally separately listed but are included in the valuation of the 
servient and dominant tenements. See Beeman v. Pawelek, 96 N.Y.S. 2d 204 (1949). 
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taxing authority that a taxable interest in land had been created; otherwise such 
property rights would be subject to extinguishment. Under these circumstances, 
the taxing authority, as well as the courts, would be able to determine the 
existence of taxable interests by glancing at the tax rolls, and there would be 
little additional administrative expense. 

Extinguishment should not, of course, be used as a substitute for eminent 
domain. Where the taxing authority, in order to resell forfeited land and recover 
delinquencies thereon, desires to extinguish known outstanding property in- 
terests, proceedings in the nature of condemnation would seem appropriate. 
Compensation would be measured by the loss to the owner of the dominant 
tenement” and in many cases would be negligible. If the value of the interest is 
found to be substantial, however, the taxing authority might take occasion to 
revaluate the dominant tenement for purposes of more accurate assessment. 


LIABILITY FOR PERSONAL INJURIES FROM DEFECTIVE 
HOUSING 

The increasing growth of housing developments coupled with the possibility 
of choosing the size, style and color of a house from a “‘model”’ home is encour- 
aging the average man to purchase his house in much the same manner as he 
purchases his automobile. The appearance of giant subdividing and construc- 
tion corporations and the extensive use of such devices as the package mortgage! 
and low-cost installment land contracts have made such purchases possible. 
Section 15 of the Uniform Sales Act and such cases as Carter v. Yardley & Co.? in 
protecting buyers from defects in purchased goods indicate how the law of 
chattels has kept pace with the growing commercialization of our society. But 
with regard to real property the classical doctrine insists: 
Whatever may be the reason, no case has been found in the books where the vendor 
has been held liable in damages to the vendee, or to third persons, for personal injuries 
arising from defects in the premises.* 
The extent and possibility of deviation from such a doctrine is of vital concern 
in an economy with an increasing volume of dwelling construction. 

Although the trend is toward purchase of the house as a completed product, 
many prospective homeowners buy land and personally contract for construc- 

*7 For a full discussion of condemnation of easements and covenants, see Aigler, Measure 
of Compensation for Extinguishment of Easements by Condemnation, [1945] Wis. L. Rev. 1. 


1 See Package Mortgage and Optional Future Advances, 65 Harv. L. Rev. 478 (1952), for 


the suggestion that the package mortgage aids those purchasers who would otherwise be 
unable to afford such utilities. 


2 319 Mass. 92, 64 N.E. 2d 693 (1946) (recovery by consumer from manufacturer for burns 
inflicted by perfume). 


* Smith v. Tucker, 151 Tenn. 347, 362, 270 S.W. 66, 70 (1925). See also Combow v. Kansas 
City Ground Investment Co., 358 Mo. 934, 218 S.W. 2d 539 (1949). 
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tion of the house. If, in this situation, a personal injury results from negligent 
construction, the homeowner is able to recover.‘ By contracting to build the 
house, the builder impliedly warrants that he will build prudently—without 
negligence. In effect, he warrants the quality of his effort although not the 
quality of his product.’ Because of the contractual nature of this responsibility, 
it extends only to those privy to the contract. That occasionally members of 
the homeowner’s family have been included among privies® may mean no more 
than that they were within the foreseeable risk of danger, proof of which is 
necessary to a third party’s cause of action against the builder. 

If, as frequently happens, the homeowner purchases a completed house 
either from a large commercial developer or an individual homeowner, he has 
not participated in the contract of building, and consequently stands in relation 
to the builder merely as a third party. Traditionally, the rights of third parties 
to recover for personal injuries have been limited. 

{I]t is a general rule that a contractor, manufacturer, vendor, or furnisher of an article 
is not liable to third parties who have no contractual relations with him for negligence 
in the construction, manufacture, or sale of the article.’ 


This rule is still applied in cases in which subsequent owners or other third 
parties are injured by defects in the “real property per se,” e.g., such as the 
collapse of the general structure itself.* However, when the injury is not caused 
by defects in the “real property per se” but is, instead, attributable to a defect 
in some part of the real property which can be recognized as functionally sepa- 
rate, exceptions to the general rule are applied and recovery is allowed. So while 
defects in a porch railing,® a gas heater,!® an overhead door" have afforded re- 
covery from the builder, recovery has been denied for injuries incurred from the 
collapse of a theater building. In denying recovery, the court acknowledged 

‘* The principle is well known in tort law that the duty on which negligence must be founded 
can arise from contract. Cowles v. Independent Elevator Co., 22 Cal. App. 2d 109, 70 P. 2d 
711 (1937); Aetna Ins. Co. v. Illinois Central R. Co., 365 Ill. 303, 6 N.E. 2d 189 (1937). The 
duty is the same as the law places upon all persons—to act as reasonable men under the cir- 


cumstances. For particular reference to the builder, see Curtin v. Somerset, 140 Pa. 70, 21 Atl. 
244 (1891); 9 C.J., Building and Construction Contracts §§ 83-84 (1916). 


* Warranties which arise in the sale of chattels are warranties of the quality of the product 
since they impose not merely liability for negligence but absolute liability upon the warrantor. 
Lollar v. Jones, 229 Ala. 329, 157 So. 209 (1934); Pelletier v. DuPont, 124 Me. 268, 128 Atl. 
186 (1925); Should the Doctrine of Implied Warranties Be Limited to Sales Transactions?, 
2 Vanderbilt L. Rev. 675 (1949); and Prosser, Torts § 82 (1941). 


* McGuire v. Dalton Co., 191 So. 168 (La. App., 1939) (owner’s wife); Grodstein v. Mc- 
Givern, 303 Pa. 555, 154 Atl. 794 (1931) (owner’s daughter). 


’ Ford v. Sturgis, 14 F. 2d 253, 255 (App. D.C., 1926). 
* Ibid.; Schott v. Ingargolia, 180 So. 462 (La. App., 1938). 


* Murphy v. Barlow Realty Co., 206 Minn. 527, 289 N.W. 563 (1939); Hale v. Depaoli, 
33 Cal. 2d 228, 201 P. 2d 1 (1948). 


1 Davey v. Turner, 55 Ga. App. 786, 191 S.E. 382 (1937). 


4 Johnson v. Long, 56 Cal. App. 2d 834, 134 P. 2d 409 (1943). 
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exceptions to the general rule, but refused to hold them applicable to “real 
property per se.” 

Among the exceptions which hold the builder and the manufacturer liable, 
perhaps the most significant is the negligent manufacture of an inherently 
dangerous article.!* In extending the inherently dangerous concept from articles 
by their nature dangerous to life and health to articles which are known to be 
dangerous if negligently constructed, MacPherson v. Buick" relied heavily on 
Devlin v. Smith which allowed recovery from a scaffold builder for injury in- 
curred by the collapse of the scaffold. Under MacPherson v. Buick, the negligent 
construction exception thus legitimately applies to building contractors."* Broad 
application of this doctrine has induced the courts to consider the exception as 
the “general rule’’” and in some cases to allow recovery without a specific show- 
ing of negligence through the use of res ipsa loquitur.'* 

Exceptions to the rule of nonliability may be found also when injury results 
from a nuisance per se'® and when an injurious defect is wilfully produced* or 
fraudulently concealed.”! Likewise, recovery for injuries from the use of equip- 
ment unfit for its intended purpose has been allowed on the ground that the sale 
by the manufacturer of such defective equipment is an implied invitation to the 
ultimate user.” In holding the manufacturer liable to third parties, the courts 
have even gone so far as to find a unilateral contract between the manufacturer 


” Ford v. Sturgis, 14 F. 2d 253, 255 (App. D.C., 1926). 

18 See Levi, An Introduction to Legal Reasoning (1949) for an analysis of the evolution of 
this concept. 

‘4 MacPherson v. Buick Motor Co., 217 N.Y. 382, 111 N.E. 1050 (1916). 

6 Devlin v. Smith, 89 N.Y. 470 (1882). 


4 See Moran v. Pittsburgh-Des Moines Steel Co., 166 F. 2d 908 (C.A. 3d, 1948); Murphy v. 
Barlow Realty Co., 206 Minn. 527, 289 N.W. 563 (1930); Dahms v. General Elevator Co., 
214 Cal. 733, 7 P. 2d 1013 (1932); Rest., Torts § 385 (1934). 


'’ Carter v. Yardley & Co., 319 Mass. 92, 64 N.E. 693 (1946). 


1 Escola v. Coca Cola Bottling Co. of Fresno, 24 Cal. 2d 453, 150 P. 2d 436 (1943); Tingey 
v. Houghton & Co., 172 P. 2d 715 (Cal. App., 1946). On the use of res ipsa loquitur under 
the MacPherson v. Buick exception, see Manufacturcis’ Liability—MacPherson v. Buick 
Comes of Age, 4 Univ. Chi. L. Rev. 461, 466-67 (1937). 


Schumacher v. Neuman Dredging and Improvement Co., 206 Wis. 220, 239 N.W. 459 
(1931) (recovery allowed); Winterbottom v. Wright, 10 M. & W. 107 (1842); Longmeid v. 
Holliday, 155 Eng. Rep. 752 (1851) (nuisance theory recognized); and Albany v. Cunliff, 
2 N.Y. 165 (1849) (theory recognized but qualified by requirement that creator of nuisance 
continue to derive benefit). 


* Murphy v. Barlow Realty Co., 206 Minn. 527, 289 N.W. 563 (1939). 


™ Langridge v. Levy, 2 M. & W. 519 (1937); Keulling v. Roderick Mfg. Co., 183 N.Y. 78, 
75 N.E. 1098 (1905); and Travis v. Rochester Bridge Co., 186 Ind. 79, 122 N.E. 1 (1919) (in 
refusing recovery, carefully mentions that no showing of fraud was made). 


® Huset v. Case Threshing Mach. Co., 120 Fed. 865 (C.A. 8th, 1903). See also Colbert v. 
Holland Furnace Co., 33 Ill. 78, 164 N.E. 162 (1928); Coughtry v. Globe Woolen Co., 56 N.Y. 
124 (1874) (mentioning implied invitation). 
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and the ultimate consumer* by spelling out an offer from representations of an 
intermediate vendor whom they treated as an agent of the manufacturer. Even 
further removed from the classical rule of nonliability are the food product cases 
which hold the manufacturer liable on the rationales that: (a) consumers are 
third party beneficiaries of the implied warranty between the manufacturer and 
the retailer;** (b) an implied warranty extends from the manufacturer to the 
third party even in the absence of contract, i.e., the “warranty runs with the 
chattel” ;* and (c) third parties are assignees of the manufacturer’s implied 
warranty to the retailer. 

In view of the extent to which the exceptions to the “general rule” of non- 
liability have replaced the rule it is difficult to understand why third parties 
injured by defects in the construction of “realty per se’’ have not been allowed 
recovery from builders.*” One argument for the denial of recovery is the require- 
ment of inspection. The purchaser of real property, unlike the buyer of chattels, 
has a duty to inspect the purchased property and thereby assumes the risk of 
defects.* However, the appraisal of the soundness of the construction of indi- 
vidual components and of the whole dwelling is a unique skill belonging only to 
the expert in this modern age of building specialization. To say that the purchas- 
er of real property has a duty to inspect is no more than to say that the law will 
not afford him a remedy if he is injured by a defect, since actually the unaided 
layman is no more capable of making an adequate inspection of a house than of 
an automobile. For the prudent purchaser, however, inspection may be no more 
than a monetary burden since he can hire a contractor or architect to inspect 
for him, or, in addition, he may secure one of several manuals designed to in- 
struct the layman in the methods and techniques of inspection. This monetary 
burden is often a real one, however, for V.A. and F.H.A. financing is making 
possible purchases by persons with only enough capital to cover small down 
payments on their homes. There is some evidence, as well, that contractors are 
putting pressure upon such persons not to inspect, and in extreme cases, pur- 
chasers are actually being denied the opportunity.** Perhaps the difficulty of 


*8 Carlill v. Carbolic Smoke Ball Co., [1893] 1 Q.B. 256; Timberland Lumber Co. v. Climax 
Mfg. Co., 61 F. 2d (C.A. 3d, 1932). 


% Madouros v. Kansas City Coca Cola Bottling Co., 230 Mo. App. 275, 90 S.W. 2d 445 
(1936). Uniform Commercial Code § 2-318 (1952). 


* The Requirement of Privity of Parties in Actions for Breach of Warranty in the Sale of 
Foods, 22 Rocky Mt. L. Rev. 176 (1950). 


% Escola v. Coca Cola Bottling Co. of Fresno, 24 Cal. 2d 453, 150 P. 2d 436 (1944); and 
generally, The Requirement of Privity of Parties in Actions for Breach of Warranty in the 
Sale of Foods, 22 Rocky Mt. L. Rev. 176 (1950). 


*” Ford v. Sturgis, 14 F. 2d 253 (App. D.C., 1926); Schott v. Ingargolia, 180 So. 462 (La. 
App., 1938). 


* Rest., Torts § 366 (1934). 


%*2 Hearings before Subcommittee on Housing of the House Committee on Banking and 
Currency on H. Res. 436, 82d Cong. 2d Sess. (1952). 
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inspection has influenced the imposition of liability without regard to the re- 
quirement of inspection for injuries from defects in instrumentality like real 
property, i.e. porch railing, gas heater, and overhead door.*® The further argu- 
ment that “the negligence of the owner in maintaining the defective building, 
and not that of the builder in constructing it, is the true proximate cause of the 
third person’s injury’’*' is necessarily based on this same assumption of a com- 
petent inspection. 

Another argument for not applying the MacPherson v. Buick exception in 
cases in which the defect is in realty per se, is that MacPherson v. Buick allows 
suit by a third party against the manufacturer only to eliminate the necessity 
of suit by the injured party against his vendor and a further suit by the vendor 
against the manufacturer. Under the reasoning that the injured homeowner 
has no cause of action against his vendor,** presumably it could be argued that 
under MacPherson v. Buick he has none against the contractor. This conclusion 
has been refuted, however, by allowing the injured purchaser of secondhand 
goods to recover from the manufacturer of the goods, even though there was no 
cause of action against the vendor.** 

In support of nonliability, reliance can be placed on a few more or less explicit 
statements from English cases that the laws of chattels do not apply to realty.** 
Even if this is the prevailing British rule,* clearly such a distinction is not a 
hard and fast one in American jurisdictions as demonstrated by the many ex- 
ceptions, both in real and personal property, from the general rule of non- 
liability. If in fact American courts rely upon such a distinction, problems of 
definition and classification arise. One of the more complex classification prob- 
lems is the determination of when a chattel is sufficiently affixed to real prop- 
erty to lose its identity as a chattel and to become part of the realty.** 


*° See authorities cited footnotes 9, 10 and 11 supra. 

® Ford v. Sturgis, op. cit. supra note 27, at 254, citing Wharton on Negligence § 439 (1874). 
® See text at footnote 37 infra. 

58 Beadles v. Servel Inc. & Union Gas & Elec. Co., 344 Ill. App. 133, 100 N.E. 2d 405 (1951). 


* See Bottomly v. Bannister, [1932] 1 K.B. 458; Otto v. Bolton & Norris, [1936] 2 K.B. 46. 
For the modern English rule in the chattel field see M’ Allister v. Stevenson, [1932] A.C. 562 
(snail and bottle case). 


6 The precedents are actually not as strong as indicated in Builder’s Liability for Defective 
Houses, 81 L.J. 290 (1936), for both decisions are also based on other grounds. 


* It might be urged that when chattels are affixed to real estate they become subject to the 
Otto v. Bolton & Norris rule ({1936] 2 K.B. 46), and that MacPherson v. Buick is inapplicable. 
The common law of fixtures knew three principal distinctions in determining whether a 
‘‘chattel’’ had become realty. Such items as chairs, being ‘in their nature”’ personalty, would 
retain their personal character despite any contrary agreement of the parties, and the seller’s 
security interest would prevail over that of a bona fide purchaser of the realty. At the opposite 
extreme were items such as mortar and brick, so inseparable from the realty as not to be re- 
movable without a material injury to the freehold. If the item in question were of the second 
character, the seller’s security interest would be lost in a contest with a bona fide purchaser of 
the realty. The third category consisted of chattels which were not “in their nature’”’ per- 
sonalty or realty but which could be removed without material injury to the freehold. The 
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The persistence of the idea that land is the primary source of wealth and con- 
sequently it would be unfair, under a deep pocket theory, to go behind the 
owner of the land to the contractor—someone who merely erected a structure 
upon the land—is a possible rationale for not imposing liability upon the build- 
er. There is, however, little or no basis for the presumption that the builder’s 
pocket is not just as deep as that of the manufacturer or of the landowner. 

In considering the rights of the injured homeowner who is in a third party re- 
lationship to the builder of the completed home, attention must be drawn to 
the other member of the transaction—the vendor. The prevailing rule allows 
the vendor to escape liability for injuries from defects existing at the time of the 
conveyance.*’ The underlying rationale for this denial of responsibility is found 
in the technical rules that: (a) there are no implied warranties in the sale of real 
estate;** (b) express warranties in the contract of sale may be extinguished 
through merger in the deed;** and (c) the vendee has a duty of inspection and 
so is presumed to discover all unconcealed defects.“ 

Some inroads into the favored position of the vendor have been made in New 


status of these items depended on the intention of the parties at the time the chattel was 
originally sold. The Uniform Conditional Sales Act preserves the law governing the first two 
categories, but makes material changes in respect to the third. Section 7 provides that a 
reservation of the security interest in a chattel which can be removed without material injury 
to the freehold is void as against a bona fide purchaser of the realty unless the chattel security 
interest is recorded. But the controversy still rages about the question of what constitutes a 
“material injury to the freehold.’’ Under the “institutional doctrine,” followed in several 
states, the test is whether the removal of the item would materially affect the use of the prem- 
ises for the purpose for which they are designed. The physical nature of the item’s attachment 
is held immaterial. A stove, being essential to the use of an apartment, is therefore not re- 
movable ‘‘without material injury to the freehold.” Cf. Smyth Sales Corp. v. Norfork Bldg. 
and Loan Assn., 116 N.J.L. 293 (1936). A greater number of states have followed the test of 
physical injury, but the cases are in conflict as to what constitutes a material injury and 
whether or not a given item is in its “essential nature” personalty. See, e.g., Madfes v. Beverly 
Development Corp., 251 N.Y. 12 (1929). To introduce such subtleties into the law governing 
the ability of a real estate owner to recover as against the manufacturer of a furnace which 
has exploded because of the manufacturer’s negligence would be unfortunate. But even 
assuming a general acceptance of the Otto v. Bolton doctrine, the dissimilarity of exploding 
furnaces as compared with the question of whether a chattel vendor is to prevail in a contest 
with a bona fide purchaser of the realty would seem to forestall any argument based upon the 
law of fixtures. But see Knell v. Morris, 247 P. 2d 352 (Cal., 1952), where precisely this 
was done. Strangely enough, however, the courts have manifested a willingness to follow the 
law of fixtures in determining such questions as the applicability of ordinary acceptance rules 
in cases where houses and necessary utilities have been sold together as a unit. See, e.g., Mead 
v. Collins Realty Co., 75 A. 2d 705 (Del. Super. Ct., 1950); and Package Mortgage and 
Optional Future Advances, 65 Harv. L. Rev. 478 (1952). 


#7 Stone v. Heyman Bros., 124 Cal. App. 46, 12 P. 2d 126 (1932); Combow v. Kansas City 
Ground Investment Co., 358 Mo. 934, 218 S.W. 2d 539 (1949); Smith v. Tucker, 151 Tenn. 


347, 270 S.W. 66 (1925); Mayer v. Winnipeg Electric Co., [1948] 2 W.W.R. (Manitoba) 869, 
4 D.L.R. 301. 


** 4 Williston, Contracts § 926 (1936). See also the opinion of Atkinson J. in Otto v. Bolton 
& Norris, [1936] 2 K.B. 46. 


* See note 51 infra. * See note 28 supra. 
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York. A reasonable time in which to inspect the premises after conveyance is 
allowed the purchaser where a nuisance exists at the time of conveyance. In 
addition, the concept of nuisance has been enlarged, under the Multiple Dwell- 
ing Law, to include such dangerous conditions as a defective ceiling.“ There is 
also some authority which holds the vendor liable even after the vendee has 
taken possession where the vendor has failed to disclose or has hidden or con- 
cealed some defect in the premises involving an unreasonabie risk to persons 
upon the land.® A possible explanation for this authority is that the failure to 
disclose or the concealing is something like fraud. One might add that it is im- 
possible to discover a concealed defect by inspection. 

The doctrine that violation of a statute imposes civil liability for personal 
injuries which result from such violation is a subject of general discussion in 
tort law.“ The particular application of this doctrine to the injured vendee 
would be that the vendor is responsible to his vendee for all injuries incurred 
from conditions which fall below the minimum standards set by building codes. 
Such liability has been rejected, however.“ 

Perhaps closer analysis of the sales contract for a house not yet built at the 
time of contracting might provide another method of escaping the general rule 
that a vendor is not liable for injuries from defects existing at the time of con- 
veyance. This contract can be thought of as two separate contracts—one con- 
tract for the purchase of land and another for construction of the house. Under 
this bifurcation the injured owner might well be able to recover on the construc- 
tion contract, thus avoiding the difficulties involved in suing the vendor qua 
vendor. 

In seeking recovery, the injured vendee might well consider the slightly more 
favorable position of the injured lessee. There is substantial similarity between 
a lessor-lessee and a vendor-vendee relationship, although the two have con- 
sistently been distinguished. In Smith v. Tucker,“ for example, although ad- 
mitting that a lessee could recover for personal injuries for his landlord’s breach 
of an express promise to repair, the court refused to allow the vendee to recover 
on a similar promise by the vendor because of “the fundamental difference” in 
the two relationships.“ The “fundamental difference” ordinarily relied upon is 
the peculiar, quasi-confidential, continuing relation of a landlord to his tenant 
which gives rise to a measure of control. The landlord retains legal title which 


“ Pharm v. Lituchy, 283 N.Y. 130, 27 N.E. 2d 811 (1940). 


“ Palmore v. Morris, T. & Co., 182 Pa. 82, 37 Atl. 995 (1897) (early dicta); accord, Rest., 
Torts § 353 (1934). 


“ The Restatement of Torts § 286 (1934) recognizes the possibility of such liability. 


44 Stone v. Heyman Bros., 124 Cal. App. 46, 12 P. 2d 126 (1932) (denied liability, though 
injury was caused by condition of sky light which violated building code). 


“Smith v. Tucker, 151 Tenn. 347, 270 S.W. 66 (1925). 


“See ibid., at 69 for the express differences which the court found between the two re- 
lationships. 
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the tenant is estopped to deny, while the tenant has the right of possession. The 
landlord maintains a substantial interest in the use of the premises, and in cer- 
tain instances, may retain express control, such as the right of entry at reason- 
able times. The landlord so described has a counterpart in the commercial 
vendor of today who frequently sells his land through the installment land con- 
tract. Such a vendor retains legal title until final payment; the vendee, retaining 
equitable rights and possession, is estopped from denying the vendor’s title. 
Control is frequently retained by covenants to supervise the condition and the 
use of the property in order to protect the subdivider’s interest in his invest- 
ment. The continuing, quasi-confidential relations between vendor and vendee 
under the installment land contract seems substantially similar to the lessor- 
lessee relation. 

The analogous relation of the vendor and the landlord as regards liability for 
personal injuries has significance only where there is a promise to correct the 
defects.” That the landlord should be liable for injuries resulting from the 
breach of an express promise to repair is a considerable advance from the 19th 
century rule of caveat emptor.** Even today in the absence of an express prom- 
ise, the burden of repair is cast upon the tenant, but there is strong judicial 
dissent from such a burden. 


‘7 Tbid., and see note 38 supra. 


“8 On the subject of development of lessor’s duties to lessee see generally, Lessor’s Duty to 
Repair: Tort Liability to Persons Injured on the Premise, 62 Harv. L. Rev. 669 (1949). Al- 
though it is exceedingly difficult to talk in terms of minority and majority rules, a c'ear 
preponderance of the recent decisions have held that the landlord is liable in tort for the 
breach of his covenant to repair and that damages are recoverable not only for harm to prop- 
erty but for personal injuries as well. Scholey v. Steele, 59 Cal. App. 2d 402, 138 P. 2d 733 
(1943); Asheim v. Fahey, 170 Ore. 330, 133 P. 2d 246 (1943). In jurisdictions so holding, no 
distinction is taken between misfeasance and nonfeasance. Rest., Torts § 357 (1934). It is also 
immaterial whether the tenant himself or one who is on the premises with his permission is 
injured—the landlord is liable in either event. Dean v. Herschowitz, 119 Conn. 398, 177 Atl. 
262 (1935). Under the traditional view the landlord is liable in tort only if he undertakes to 
repair, and then repairs negligently. If he fails to do anything, the tenant’s measure of re- 
covery is the difference between the rental value of the premises in a repaired and in an un- 
repaired state. Williams v. Fenster, 103 N.J.L. 566, 137 Atl. 406 (1927). The cases are col- 
lected in 163 A.L.R. 300 et seq. (1946). It is quite generally held that damages for personal 
injuries cannot be recovered in an action on the contract to make repairs. For a list of cases in 
thirteen states, see 163 A.L.R. 329-30 (1946). Rest., Torts § 357, Comment a (1934), states 
that the lessor’s duty is not contractual but is a tort duty. It was said in the Williams case, 
supra, that the measure of damages for a breach of an agreement to repair is the difference 
between the rental value in a repaired and in an unrepaired state. 


* There are some exceptions to this rule however: (1) statutes, which require the landlord 
to put and keep certain types of premises, such as tenement houses, in repair have been held 
to impose liability in tort upon him for failure to do so, cases cited in Prosser, Torts, 650 n. 30 
(1941); (2) where land is leased for a purpose which involves the admission of the public, 
the lessor is under an affirmative duty to exercise reasonable care to inspect and repair the 
premises before possession is transferred. Prosser, Torts 653 (1941); (3) on the letting of the 
completely furnished house for immediate occupancy, an implied agreement arises that the 
house and appointments are fit for-use, Hacker v. Nitschke, 310 Mass. 754, 39 N.E. 2d 644 
(1942). Agreement which arises may extend only to furniture, Fisher v. Pennington, 116 Cal. 
App. 248, 2 P. 2d 518 (1931). 
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I think that rule [putting the burden of repair on the tenant) is an anachronism 
which has lived on through stare decisis alone rather than through pragmatic adjust- 
ment to “the felt necessities of [our] time.” I would therefore discard it and cast the 


presumptive burden of liability upon the landlord. This, I think, is the command of the 
realities and mores of our day.™ 


Even after the successful demonstration of the landlord-tenant analogy, the 
vendee meets a further difficulty in seeking compensation for personal injuries 
from breach of an express promise. This difficulty is in the doctrine that the 
“acceptance of a deed of conveyance . . . discharges the contractual duties of 
the seller to the parties so accepting.” Seldom are express promises relating to 
the condition of the premises contained in the deed.” Agreements “‘collateral’’ to 
the main purpose of the sales contract, however, are an exception to the merger 
rule and consequently are not extinguished by deed.** The vendee must, then, 
. prove that the promises on which he relies fall within this exception. The au- 
thority on which the proving of the collateral nature of promises to repair and 
correct defects must rely is found almost exclusively in contract actions. In 
these cases, however, agreements to repair a dam," to make improvements,* 
and to remedy deficiencies in construction of a house,"’ similar to agreements to 
repair and correct defects, have been held to be collateral, and thus excluded 
from the operation of the merger doctrine. This relaxation of the merger doc- 
trine, allowing the vendee to recover on such express agreements, may provide 
a major inroad into the rule of caveat emptor in sales of land.** This is of key 
significance in view of the fact that there are no implied warranties in such 
sales. 

Although there usually is considered to be an implied warranty of fitness or 
merchantability in the sale of goods,® it is generally acknowledged that the 
5° Bazelon, J. dissenting in Bowles v. Mahoney, App. D.C., No. 109347 (July 10, 1952), a 
case which placed the burden of making repairs upon the tenant. 


5! Rest., Contracts § 413 (1932); Asbury v. Cochran, 243 Ala. 281, 9 So. 2d 887 (1942); 
Wing v. Forest Lawn Cemetery Ass’n, 15 Cal. 2d 472, 101 P. 2d 1099 (1940). 


52 There appears little reason why the purchaser by installment and contract should be con- 
fronted with the merger doctrine, since conveyance by deed occurs only after full purchase 
payment has been made. 


 Rest., Contracts § 413 (1932). 

4 But see Smith v. Tucker, 151 Tenn. 347, 270 S.W. 66 (1925). 

5§ Shelby v. Chicago & E. I. R. Co., 143 Ill. 385 (1892). 

5 Saville v. Chalmers, 76 Ia. 325, 41 N.W. 30 (1888). 

‘7 Haynes v. Morton, 32 Tenn. App. 251, 222 S.W. 2d 389 (1949). 


** For the point that builders are voluntarily making good on express promises, see Levitt’s 
Progress, 46 Fortune, No. 4, at 154, 158 (October, 1952): ‘“They make it a pre ctice to give a 
one-year warranty—unwritten, to be sure—on every house. The practice cost them $250,000 
a year on Long Island.” 


** Uniform Sales Act, 1 U.L.A. § 15 (1950). 
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purchaser of real estate is not protected by such an implied warranty.” It has 
been suggested that the purpose of implied warranties in the sale of chattels is 
to shift the immediate incidence of the hazard of life in an industrial society away from 
the individual over to a group which can distribute the loss; and... to keep down 


future losses. . . . The customer, barring his own fault in use, should have no negligence 
to prove. 


In view of the fact that many vendors of new housing are large commercial 
developers in the business of selling houses as other merchandisers are in the 
business of selling chattels, similar objectives for governing the allocation of 
hazard in the sale of real property seem appropriate. It would therefore seem 
proper to provide purchasers of real estate with the same legal remedies against 
their vendors as buyers of merchandise now enjoy against their sellers.” 

Since a considerable number of vendees purchase their homes, not from large 
commercial developers, but from individual homeowners who cannot spread the 
monetary cost of damages, it might be contended that the introduction of im- 
plied warranties into such transactions would be inconsistent with their loss 
spreading objectives. But it must be recognized in the instance of the sale by the 
individual of his own home that the home is secondhand. Normally, there are no 
implied warranties in the sale of secondhand articles,** the duty of the seller be- 
ing only to inform the buyer of any known defects.“ Ordinarily, then, liability 
would only be shifted to the large, commercial vendor of new homes. The 
large, commercial vendor of reconditioned, secondhand homes, however, would 
be able to spread the costs of damages. The imposition of liability on such 


® Hart v. Windsor, 12 M. & W. 68 (1843), is the leading case rejecting such warranties in 
the sale of housing. But there are other implied warranties in sales of chattels, i.e., “Where 
there is a contract to sell or a sale of goods by description, there is an implied warranty that 
the goods shall correspond with the description.” Uniform Sales Act, 1 U.L.A. § 14 (1950). It 
has been suggested that this rule applies in sales of land at least where the description is a 
statement of the quantity of land to be sold. 2 Warvelle, Vendor and Purchaser 839 (1890). It 
also appears to be a law of real property that if there is a contract to sell a house to be built in 
the future entered into on the basis of a description in the sense of the vendor showing the 
purchaser the plans of the house, an implied warranty arises that the house will be like the 
plans, and this warranty does not merge in the deed. Stevens v. Milestone, 190 Md. 61, 57 A. 
2d 292 (1948); Laurel Realty Co. v. Himelfarb, 191 Md. 462, 62 A. 2d 263 (1948). 


® Llewellyn, Cases and Material on the Law of Sales 341 (1930). 


® For a suggestion that there are exceptions to the prevailing view that in land transac- 
tions there is no implied warranty of fitness or merchantability “‘capable of destroying the 
rigorousness of the rule,’’ see Dunham, Modern Real Estate Transactions, Cases and Ma- 
terials 481 (1952). 


* Bayer v. Winton Motor Car Co., 194 Mich. 222, 160 N.W. 642 (1916); Hysko v. Moraw- 
ski, 230 Mich. 221, 202 N.W. 923 (1925). 


* Bergstre. ser v. Van Hoy, 142 Kan. 88, 45 P. 2d 855 (1935); Rest., Torts § 388 (1934). 


* Such liability may be useful as a deterrent for the reason that many housing developers 
move frequently from one community to another and consequently may not be as affected as 
others by the ordinary extra-legal, public relations sanctions. 
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vendors could be based on the law in the chattel field that a rebuilder or re- 
conditioner of goods has substantially the same duty as a manufacturer. 

At first glance, the imposition of Section 15 of the Uniform Sales Act to real 
estate transactions would appear to present a dilemma to the prospective home 
buyer, confronting him with the alternatives of purchasing a house with which 
he is not familiar or assuming the risks of defects. Upon further analysis, how- 
ever, it becomes clear that section 15(3) negates implied warranties only “as 
regards defects which such examination ought to have revealed.” Since the 
average purchaser has little technical knowledge of houses, it cannot be pre- 
sumed that his superficial inspection “ought” to reveal any but the most patent 
defects. However, because the layman presumably realizes the limitation of his 
knowledge, inspection does not preclude his reliance upon the “skill or judg- 
ment” of the vendor.” 

Even under a liberal application of implied warranties to real property, the 
purchaser of a secondhand house from an individual vendor has only a limited 
possibility of recovery from his vendor. If the injuries resulted, however, from 
defects existing before the purchase by this individual vendor from a large- 
scale, commercial developer, the injured homeowner may be able to recover 
from the developer. Recovery would be grounded on an analogy to the principle 
found in the law of chattels that when a seller holds himself out to the public as 
the producer of the article he sells, he is liable as if he were the producer.® It is 
arguable that the large-scale developer places himself in the position of the 
builder, for he seeks public faith in Ais name and in his competence. 

The above discussion has indicated several lines of argument that the courts 
could utilize to extend greater protection to purchasers of real estate. With the 
growth and commercialization of building construction, it is possible that 


such arguments will be used to allocate more equitably the burden of injuries 
from defective housing. 


FORESEEABILITY OF THIRD-PARTY ECONOMIC 
INJURIES—A PROBLEM IN ANALYSIS 
The problem of analysis presented by two independent streams of legal doc- 
trine converging to form the basis for a possible new tort has occasioned much 
judicial confusion. Protection of plaintiff’s economic interest incidentally dam- 
aged as a result of a negligent tort either to himself or to his individual property 
has traditionally been afforded by general tort law. But where the defendant 


® Flies v. Fox Brothers Buick Co., 196 Wis. 196, 218 N.W. 855 (1928) (allowed recovery on a 
MacPherson v. Buick rationale). 
® For the necessity of such reliance, see Uniform Sales Act, 1 U.L.A. § 15(1) (1950). 


Slavin v. Legget & Co., 114 N.J.L. 421, 177 Atl. 120 (1935) (holding vendor liable who 
put label on can of peas canned by someone else). See Schechter, The Rational Basis of Trade- 
mark Protection, 40 Harv. L. Rev. 813 (1927). 
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has committed a tort directly upon the plaintiff’s contract or other economic 
relation with a third party, an independent body of doctrine stemming from 
Lumley v. Gye! has afforded him relief. The conjoining of these two separate 
legal areas is effected in the situation where the plaintiff’s economic interest is 
damaged as a consequence of the defendant’s negligence to a third party. Re- 
sulting analytic difficulties have spread their effects into such apparently distant 
fields as subrogation and collatera benefits. In large measure, these difficulties 
could have been averted by proper judicial understanding of the basis for pro- 
tecting economic interests, both in general tort law and in the decisions following 
Lumley v. Gye. 
I 

Judicial incongruity in refusing recovery for contractual and other purely 
economic losses resulting from plaintiff’s economic connection with a third 
party whom the defendant has negligently injured is best illustrated in the 
courts’ inconsistent handling of “proximate cause’”’ and “foreseeability” doc- 
trines in similar cases involving physical property losses. In Newlin v. The New 
England Telephone and Telegraph Co.,? for example, recovery was allowed for 
damages occasioned by the defendant’s negligence in maintaining a telephone 
pole which when it fell across a power line resulted in cutting off the supply of 
heat to plaintiff’s fragile mushrooms. Although the role relationship between 
the third-party power company and the plaintiff was contractual, the de- 
struction of plaintiff’s mushrooms was seen as a “sufficiently foreseeable”’ conse- 
quence of defendant’s threshold’ negligence to the power line. In striking con- 
trast is the case of Byrd v. English* where, on otherwise identical facts, the 
plaintiff was refused recovery for loss of profits resulting from his inability 
to secure the power service essential to the running of his printing presses. 
Damages resulting from the destruction of economic relations as a consequence 
of a negligent tort to a third party are consistently held to be “unforeseeable.”* 
Judicial holdings that the defendant’s threshold negligence was not the “proxi- 
mate cause”’ of the plaintiff’s damaged relationship afford an equally effective 
means of denying liability. A “proximate cause” rather than a “foreseeability”’ 
analysis may also be employed to achieve liability in physical property damage 
cases such as Newlin v. The New England Telephone and Telegraph Co. 

12 E. & B. 216 (1853). * 316 Mass. 234, 54 N.E. 2d 929 (1944). 


* A “threshold” tort is a tort which first establishes the wrongful nature of some particular 
act which the the defendant has committed. The problem then becomes one of delimiting the 
scope of the resulting consequences for which he is to be held liable. 

#117 Ga. 191, 43 S.E. 419 (1903). 

® Chelsea Moving & Trucking Co. v. Ross Towboat Co., 280 Mass. 282, 182 N.E. 477 
(1932); Connecticut Mut. Life Ins. Co. v. New York & N.H.R. Co., 25 Conn. 265 (1856); 
Anthony v. Slaid, 11 Metc. (Mass.) 290 (1846). See generally, Torts: Employer’s Action for 
Loss of Services: Extensions of the Doctrine of Lumley v. Gye to Negligent Interference with 
Contracts, 18 Cornell L.Q. 292 (1933). 


* 316 Mass. 234, 54 N.E. 2d 929 (1944). 
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As the temporal sequence of events involved in the Newlin and Byrd cases 
was substantially identical, any explanation of their differing results in terms of 
the “foreseeability”’ of harm caused to the respective plaintiffs is meaningless. 
The damaged mushrooms of the Newlin case were obviously no less “foresee- 
able” than the harm caused to the Byrd plaintiff by interruption of his power 
service. Yet the Byrd case holds that damages for loss of profits resulting from 
power-service interruption are “unforeseeable.” The physical property damage 
of the Newlin case is logically as “foreseeable” or “‘unforeseeable”’ as the purely 
economic damage involved in the Byrd case. 

The classic guide to intelligent “foreseeability” analysis has for a generation 
been afforded by the Palsgraf’ opinion. Yet the liability issues presented by the 
Palsgraf opinion are clearly distinguishable from those involved in the Newlin 
and Byrd cases. The Palsgraf case involved threshold negligent harm to one 
person occasioning as a highly unusual consequence fotally unexpected® personal 
injuries to a third person. Even where the threshold tort is intentional, responsi- 
ble legal opinion is divided as to whether totally unexpected damages to third 
persons are recoverable.’ Judicial reluctance to impose liability under these 
highly extraordinary circumstances is understandable. The third person or 
property directly injured is closely analagous to an “intervening cause” with 
reference to the damage suffered by third parties.!° In any event, the courts 
have ordinarily denied liability in cases involving third parties only where the 
harm caused was totally unexpected. Cases such as In Re Polemis,” allowing re- 
covery by a shipowner whose ship was destroyed by fire resulting from the de- 
fendant’s negligent dropping of a plank into a gas-filled hold are merely harsh 
examples of the familiar “unit of liability” principle. In terms of the persons or 
property unit negligently injured, the fault system requires that the defendant 
take his unit of liability, however great, as he finds it, but does not make him 
responsible for damages caused to third parties by the exceptional condition of 
the person or property unit directly injured. The tort-lecture dilemma of a 
Polemis case involving ten ships, each owned by the same person, the aggregate 
value of which add up to the value of the Thrasyvoulos, has been solved by 
denying liability for the destruction of the additional nine ships.'* With only one 


’ Palsgraf v. Long Island R. Co., 248 N.Y. 339, 162 N.E. 99 (1928). 
* From one standpoint, of course, no harm is ever totally unexpected. 


* Compare, Billman v. Indianapolis C. & L. R. Co., 76 Ind. 166 (1881), with Thompson v. 
Louisville & N. R. Co., 91 Ala. 496, 8 So. 406 (1890). 


1 Seaboard Air Line R. Co. v. Mullin, 70 Fla. 450, 70 So. 467 (1915); Strobeck v. Bren, 
93 Minn. 428, 101 N.W. 795 (1904). 


4 E.g., Sinram v. Pennsylvania R. Co., 61 F. 2d 767 (C.A. 2d, 1932); Fisher v. Mutimer, 
293 Ill. App. 201, 12 N.E. 2d 315 (1938); Doss v. Town of Big Stone Gap, 145 Va. 520, 134 
S.E. 563 (1926). 


In Re Polemis & Furness, Withy & Co., [1921] 3 K.B. 560. 


4 E.g., Ryan v. New York Central R. Co., 35 N.Y. 210 (1866). See also, Liesbosch Dredger 
v. S.S. Edison, [1933] A.C. 499, 
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bewildered dissent,‘ nonliability has also been reached in cases where a plaintiff 
has sought to enlarge the defendant’s liability by arguing that negligent damage 
to property is really damage to its owner and that the defendant must take the 
peculiarly situated property owner as he admittingly takes his peculiarly situ- 
ated property—as is.” An English court, for example, in Liesbosch Dredger v. S. 
S. Edison," refused recovery for damages incurred as a result of an unusually 
impecunious shipowner’s inability to rent another ship after his own ship had 
been negligently damaged by the defendant. 

Cases such as Palsgraf and Liesbosch Dredger, involving totally unexpected 
damage resulting from exceptional occurrences, are not authority for limitation 
of liability in cases such as Newlin and Byrd involving generally foreseeable 
property or economic injury. The vast factual gap separating a Newlin-Byrd- 
from a Palsgraf-type case highlights this fact. Judicial discrimination against 
economic as compared with other forms of property damage cannot, then, be 
explained in terms of “foreseeability.” 

Aside from the classic statement of Justice Holmes," the recent case of 
Stevinson v. East Oil & Gas Co."* has been the first decision to frankly articulate 
the real basis for a denial or protection to economic interests injured as a result 
of negligent torts to third parties. Denial of recovery is not induced by a simple 
fear of economic injuries. The court recognized that purely economic interests 
are often legally protected, and that a person to whom a defendant is directly 
negligent is entitled to recover for any economic losses, such as the loss of wage 
payments, resulting from his injury.’ Rather, recovery is denied out of a 
judicia! desire to prevent potentially unlimited liability for negligence. Other 
instances in which judicial fear of unlimited liability for negligence has been 

14 Bowman v. Williams, 164 Md. 397, 115 Atl. 182 (1933). 


% Texas & Pac. R. Co. v. Bingham, 90 Tex. 233, 38 S.W. 162 (1896). See also, Palsgraf v. 
Long Island R. Co., 248 N.Y. 339, 346, 347, 162 N.E. 99,101 (1928). Consult generally, Green, 
Are Negligence and Proximate Cause Determined by the Same Test, 1 Tex. L. Rev. 399 (1923). 


16 [1933] A.C. 449. Consult generally, Tilley, English Rule as to Liability for Unintended 
Consequences, 33 Mich. L. Rev. 829 (1935). Compare Goodhart, The Unforeseeable Conse- 
quences of a Negligent Act, 39 Yale L.J. 449 (1930). 


11 “TA]s a general rule, at least, a tort to the person or property of one man does not make 
the tortfeasor liable to another merely because the injured person was under a contract with 
that other, unknown to the doer of the wrong.”’ Robins Dry Dock & Repair Co. v. Flint, 
275 U.S. 303, 309 (1927). 


18 47 Ohio Law Abs. 586, 591, 592, 73 N.E. 2d 200, 203 (1946). ‘While the reason usually 
given for the refusal to permit recovery in this class of cases is that the damages are ‘indirect’ 
or are ‘too remote’ it is our opinion that the principal reason that has motivated the courts in 
denying recovery in this class of cases is that to permit recovery of damages in such cases would 
open the door to a mass of litigation which might very well overwhelm the courts so that in the 
long run while injustice might result in special cases, the ends of justice are conserved by 
laying down and enforcing the general rule so well stated by Mr. Justice Holmes in Robins 
Dry Dock & Repair Co. v. Flint, 275 U.S. 303, 309.” 

To the same effect see Economy Auto Ins. Co. v. Brown, 334 Ill. App. 579, 79 N.E. 2d 
854 (1948). 


# E.g., Reynold v. Clark, 5 Boyce (28 Del.) 250, 92 Atl. 873 (1914). 
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significant are afforded by the famous decisions of Ryan v. New York Central R. 
Co. and Uliramares Corp. 0. Touche In the Stevinson case, involving the 
negligent obstruction of a factory building necessitating a large-scale layoff, the 
possibility of unlimited liability seemed fairly real. As the court felt that no 
workable liability line could be drawn between workers out of their jobs and 
restaurant owners supplying the workers’ lunches, recovery was confined to the 
owners of the factory building. The rationale underlying compensatory damage 
awards would not be perverted by punishing the defendant wholly out of pro- 
portion with his degree of fault.” 

The firmly-embedded status of the rule denying protection for injured eco- 
nomic interests is well illustrated by judicial refusal of protection even where the 
threshold tort to the third party is intentional. Considering the intentional na- 
ture of the tort ultimately causing the injury, this result seems rather surprising. 
The Stevinson case aside, all relevant legal analogies seem to point in the direc- 
tion of liability. Battery cases in which a defendant is held liable to a third per- 
son whom he had no intention of injuring and the many trespass cases in which 
the defendant, although admittingly without fault aside from his trespass,” is 
required to pay damages for completely unforeseeable injuries to persons and 
property highlight the discrimination against economic interests. Recovery has 
even been allowed where a third-party relative of a person intentionally injured 
has suffered emotional harm as a result of such injury.” Although relief would 
have been denied in similar cases involving negligent torts,”” the anti-social 


% 35 N.Y. 210 (1866). Even in personal injury cases the court appeared willing to deny 
recovery for the expectant economic interest of the person injured. 


255 N.Y. 170, 185, 174 N.E. 441, 447 (1931). “The extension, if made, will so expand 
the field of liability for negligent speech as to make it nearly, if not quite, coterminous with 
fraud.” 


® From the defendant’s standpoint, however, all compensatory damages are probably con- 
sidered primitive. It is more important that the damages be appropriate to the act than to 
fully compensate the plaintiff. See Morris, Primitive Damages in Tort Cases, 44 Harv. L. Rev. 
1173 (1931). 


*3 Insurance Co. v. Brame, 95 U.S. 754 (1877); Rockingham Mut. Fire Ins. Co. v. Bosher, 
39 Me. 253 (1855); Anthony v. Slaid, 11 Metc. (Mass.) 290 (1846); Taylor v. Neri, 1 Esp. R. 
386, 170 Eng. Rep. 393 (N.P., 1795). 

4 E.g., Petersen v. Hoffner, 59 Ind. 130 (1877). See generally, Prosser on Torts 47, 48 
(1941). 


*%* Bowman v. Williams, 164 Md. 397, 165 Atl. 182 (1933); Clifford v. Metropolitan Life 
Ins. Co., 197 Ky. 828, 248 S.W. 180 (1923); Clark v. Gay, 112 Ga. 777, 38 S.E. 81 (1901). 


* Watson v. Diltz, 116 Iowa 249, 89 N.W. 1068 (1902); Hill v. Kimball, 76 Tex. 210, 13 
S.W. 59 (1890); Contra: Koontz v. Keller, 52 Ohio App. 265, 3 N.E. 2d 695 (1936); Phillips v. 
Dickerson, 85 Ill. 11 (1877). 


37 E.g., Waube v. Warrington, 216 Wis. 603, 258 N.W. 497 (1935). Contra: Hambrook v. 
Stokes Brothers, [1925] 1 K.B. 141. It is interesting to note the extreme solicitude for property 
owners, for if there is a trespass to land the owner could recover for mental suffering because of 
fear of her children’s safety, while if she were a guest on the property she could not recover. 
Bowman v. Williams, 164 Md. 397, 165 Atl. 182 (1933). 
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nature of intentional torts is felt sufficient to justify liability despite the real 
danger of fraud.** Even assuming the validity of the Stevinson rationale for a 
denial of liability in cases where the threshold tort is only negligent, this ration- 
ale seems to have no application whenever the original tort is intentional. In the 
latter case, imposition of large-scale liability would often be counterbalanced by 
the highly culpable nature of the defendant’s conduct. 


II 

Categorical refusal to permit recovery for purely economic injuries caused by 
negligent torts to third parties has engendered confusion in areas other than 
that of “proximate cause.” Inadequate analysis of the ordinary Stevinson rule of 
nonliability, even assuming the rule to be justified, has lead to its application in 
extremely inappropriate circumstances. In the case of The Agwidale,” for exam- 
ple, certain damages were disallowed for the defendant’s negligent injury to a 
ship chartered to the government under a contract entitling the plaintiff-owner 
to a proportionate part of the ship’s rental value, regardless of the ship’s condi- 
tion. The owner was denied recovery to the extent that his losses were reduced 
by his governmental contract, while the government was denied all relief, as 
only its “economic interests’ had been injured. 

Absent the governmental contract, there is no doubt that the plaintiff-owner 
might have recovered the full amount of the injured ship’s “use” or rental value 
for the period during which the ship was being repaired.*® Recovery of use value 
does not hinge upon the existence of definite contracts dependent upon the 
chattel’s being in good repair. Market value of the chattel’s use is recoverable in 
any event and is analogous, in negligent personal injury cases, to recovery of 
wage payments." The clear result of The Agwidale decision is to allow the de- 
fendant to appropriate for himself the benefits of the fortuitous governmental 
contract. The A gwidale rule requires innocent parties to bear the liability burden 
attributable under ordinary “proximate cause’’ analysis to the defendant. 

The Agwidale case, refusing recovery by the party forced to bear the brunt of 
tortfeasor liability, brings into sharp focus the close interrelationship between 
several legal doctrines. The doctrine of subrogation, allowing indemnitor re- 
covery against the tortfeasor in cases where the injured party’s cause of action 
is expressly assigned, has never consciously been extended to allow “implied 


%* It w’ uld seem that it is easier to feign an emotional injury than an economic injury. 


** 61 F. Supp. 191 (S.D. N.Y., 1945). See Damages-Reduction-Mitigation or Where Third 
Party is Obligated to Compensate Injured Plaintiff-Libel, 31 Minn. L. Rev. 201 (1947). 


* Guido v. 5 ne Sea See Eee 178 F. 2d 740 (C.A. 3d, 1950). Consult generally, 
Damages: Loss of Prospective Profits Recoverable in an Action for the Negligent Injury of a 
Chattel, 35 Cornell L.Q. 862 (1950). 


* Reynold v. Clark, 5 Boyce (28 Del.) 250, 92 Atl. 873 (1914). If an actual wage or con- 
tract exists, plaintiff can recover its value; if a contract does not exist, the reasonable value of 


his services or the use of his chattel are recoverable. Cincinnati N.O. & T.P. R. Co. v. Perkins, 
205 Ky. 798, 266 S.W. 652 (1924); El Monte, 252 Fed. 59 (C.A. Sth, 1918). 
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indemnitor”’ recovery in cases such as The A gwidale.** Absent an express assign- 
ment, the courts have normally been unable to bridge the gap from what is con- 
sidered a non-redressable economic harm to cases where the tortfeasor is being 
fortuitously relieved of his normal burden of liability.** A few cases, however, 
seem consistent with the theory that subrogation doctrines are being extended 
to mitigate the effects produced by an indiscriminate application of the Stevin- 
son rule. In Cue v. Breeland,* for example, a builder under contract to keep a 
bridge constantly in repair was permitted to recover for increased expenditures 
necessitated by the defendant’s negligent injury to the bridge. “Implied subro- 
gation” theory may also explain the few master-servant cases allowing relief 
where the employer has continued to make wage payments during a negligently 
injured employee’s illness.** In no case granting recovery, however, has subroga- 
tion doctrine been explicitly discussed. 

However inconsistent with the courts’ traditional refusal to employ subroga- 
tion rules to relieve against hardship in cases such as The A gwidale, de facto in- 
demnity contracts which increase rather than diminish tortfeasor liability have 
been dealt with quite differently. In Byrd v. English, for example, where the 
plaintiff-customer was denied recovery for loss of profits due to his inability to 
secure service from a power company, the court indicated complete willingness 
to allow recovery by the power company itself had the company been obligated 
to indemnify its customers for economic damages resulting from loss of power 
service. As the Stevinson rule has been adopted to prevent potentially-unlimited 
liability for economic damage, judicial willingness to permit such liability when- 
ever indemnity contracts have been negotiated by the party directly injured 
seems unreasonable. Especially is this true under the particular facts of Byrd v. 
English. In addition to the large-scale recovery which the court was willing to 


* Although there is little difference between agreeing to pay for injuries to persons and prop- 
erty, and a contract to continue to pay salaries or rent, the persons who pay for the first have 
a right of subrogation and those who agree to pay the latter do not. Traveler’s Ins. Co. v. 
Great Lakes Engineering Works Co., 184 Fed. 426 (C.A. 6th, 1911); United States v. Standard 
Oil Co., 332 U.S. 331 (1947). For collections of cases, consult Right of third person not named 
in bond or other contract conditioned for support of, or services to, another, to recover thereon, 
11 A.L.R. 2d 1010 (1950); Right of indemnitor of one joint tortfeasor to contribution by or in- 
demnity against other joint tortfeasor or indemnitor of the latter, 75 A.L.R. 1486 (1931). 


%3 Chelsea Moving & Trucking Co. v. Ross Towboat Co., 280 Mass. 282, 182 N.E. 477 
(1932). See Torts: Employer’s Action for Loss of Services: Extension of the Doctrine of 
Lumley v. Gye to Negligent Interference with Contracts, 18 Cornell L.Q. 292 (1933). The 
possibility of the extension of subrogation to these cases can be found by its broad con- 
struction in Sheldon, Law of Subrogation § 1 (2d ed., 1893): “The doctrine of subrogation is 
broad enough to include every instance in which one party pays a debt for which another is 
primarily answerable, and which in equity and good conscience should have been discharged by 
the latter.” 

%4 78 Miss. 864, 29 So. 850 (1901). 


% Attorney General v. Valle-Jones, [1935] 2 K.B. 209; Bradford Corp. v. Webster, [1920] 
2 K.B. 135. 


* 117 Ga. 191, 43 S.E. 419 (1903). 
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allow the power company for payments made to its customers, the company 
would also have benefited to the extent that the existence of the indemnity con- 
tracts necessitated higher service charges to its customers. Fortunately, many 
courts have refused to follow the Byrd decision on this point.*” 

The subtle influence on the Stevinson doctrine in cases involving subrogation 
and indemnity is even more observable in cases where the “collateral benefits” 
rule is employed. The collateral-benefits rule permits a person who has been 
negligently injured to recoup all damages resulting from his injury without de- 
duction of insurance and other like payments.** As the A gwidale case illustrates, 
however, not every benefit is treated as falling within the rule. The courts have 
divided as to the “‘collateral’’ status of a great variety of contracts which inci- 
dentally result in effective indemnity to the injured party.** Preferring ‘‘double 
recovery” to a fortuitous reduction of tortfeasor liability, most decisions have 
balked at allowing the tortfeasor to avail himself of the injured party’s con- 
tracts.” 

Analytically and perhaps even historically, the collateral-benefits rule can be 
viewed as a virtually necessary correlative of the rule prohibiting recovery for 
economic injuries resulting from negligent torts to third parties. The close inter- 
relationship between the two doctrines is well illustrated by the recent case of 
United States v. Standard Oil Co.," in which recovery was refused for hospital 
expense and salary payments made to a soldier relieved from duty because of 
negligent injuries inflicted by the defendant. The courts have developed the 
collateral-benefits rule to prevent the defendant, under such circumstances, 
from pleading the government’s salary and hospital expense payments in miti- 
gation of the soldier’s damages. The solution thus arrived at, although permit- 
ting “double recovery” by the person negligently injured, is clearly more justi- 
fiable than the Agwidale alternative of bestowing the defendant’s contractual 
benefits upon the negligent tortfeasor. An even more desirable alternative, how- 
ever, would seem to be afforded by expansion of subrogation doctrines to allow 
“implied indemnitor’”’ recovery against the tortfeasor. The single weakness of 
this alternative, the danger that the injured party may settle with the tortfeasor 
for an unjustifiably low figure, could easily be averted by providing the “‘in- 
demnitor” with a direct rather than a derivative action. But whether the action 
is direct or derivative, the tortfeasor should be allowed to plead the “‘indemni- 
tor’s”” judgment in mitigation of the injured party’s damages. 

8 Cf. Liesbosch Dredger v. S.S. Edison, [1933] A.C. 449. 


* E.g., Shea v. Rettie, 287 Mass. 454, 192 N.E. 44 (1934), annotated in 95 A.L.R. 575 
(1935). 

** Compare Shea v. Rettie, 287 Mass. 454, 192 N.E. 44 (1934), with Dinkwater v. Dins- 
more, 80 N.Y. 390 (1880). 

# See generally, Mitigating Effect on Damages of Social Welfare Programs, 63 Harv. L. 
Rev. 330 (1949); Damages-Reduction-Mitigation or Where Third Party is Obligated to Com- 
pensate Injured Plaintiff, 31 Minn. L. Rev. 201 (1947). 

4 332 U.S. 301 (1947). 
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Ill 

Despite the almost universal acceptance of the Stevinson rule of nonliability 
in third-party economic injury cases, it has long become fashionable to state 
that the rule is rapidly giving way. Although eminent legal writings may be 
cited in support of the existence of such a tendency, even cursory case analysis 
seems to prove them false. Erosion of the traditional nonliability rule is pur- 
portedly seen in such decisions as Cue v. Breeland“ and in the more recent de- 
velopments stemming from Lumley v. Gye. Historical anomalies are also relied 
upon as pointing in the direction of liability. The distinguishing mark of this 
“new” development lies in the liability requirement that the harm caused to the 
economic interest be “particularly foreseeable.” 

Cases such as Cue v. Breeland,“ in which a builder under contract to repair a 
bridge was permitted recovery for its negligent injury, have already been ex- 
plained as involving a desirable, although unnoticed, extension of the law of 
subrogation.* The few decisions allowing recovery for the use value of neg- 
ligently injured chattels also lend but superficial plausibility to the contention 
that third-party economic harms are being redressed.“ Market value of an in- 
jured chattel’s use has long been recoverable.*’ Existing contracts by which the 
chattel owner or his lessees contemplate profits through the injured chattel’s 
use are merely employed as convenient measures of use value. Without excep- 
tion, all third-party chattel injury cases in which recovery has been allowed are 
explainable in terms of Cue v. Breeland.* 


Two distinct bodies of case law do allow recovery for economic harms caused 
by negligent torts to third parties and are directly contrary to the general rule 
of nonliability. Neither of these exceptions, however, can fairly be considered as 
repudiating the general rule. Each must be considered in its historical setting. 

Early in common-law history, a master was permitted to recover expenses re- 
sulting from the defendant’s negligent injury to his servant.“ This extreme 


42“*The question may at least be raised whether . . . the law may not be expected to move 
in the future in the direction of recovery. ... There is some slight authority looking... 
vaguely in this direction.’”’ Prosser On Torts 993 (1941). 

“78 Miss. 864, 29 So. 850 (1901). 

44 Thid. 

45 See cases cited note 32 supra. 

“ Guido v. Hudson Transit Lines Inc., 178 F. 2d 740 (C.A. 3d, 1950); The Aurora, 64 F. 
Supp. 502 (E.D. La., 1945), aff’d, Lofe v. Protick, 153 F. 2d 224 (C.A. Sth, 1946); The Aqui- 
tania, 270 Fed. 239 (S.D. N.Y., 1920); The Argentino, 14 App. Cas. 519 (1889). Contra: The 
Agwidale, 61 F. Supp. 191 (S.D. N.Y., 1945). 

 Pope’s Adm’r v. Terrill, 308 Ky. 263, 214S.W. 2d 276 (1948); Brooks Transportation Co. 
v. McCutcheon, 154 F. 2d 841 (App. D.C., 1946). 


48 See cases cited note 46 supra. 


 Manikin v. Scala Theodrome Co., 62 T.L.R. 728 (1946), aff’d, [1947] K.B. 257; Darmour 
Productive Corp. v. Hubert Baruch Corp., 135 Cal. App. 351, 27 P. 2d 664 (1933); Ames v. 
Union Railway Co., 117 Mass. 541 (1875); Martinez v. Gerber, 3 Man. & G. 88 (1841). 
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solicitude for the master-servant relationship can be explained on the basis of 
the medieval conception that the master possessed a distinct property right in 
his servant. The defendant’s negligence was considered as involving a direct 
tort against the master. In its origin, the master-servant exception is compara- 
ble to a modern action for negligent injuries to a chattel.** The chattel owner is 
allowed recovery both for the cost of the chattel’s repair and the loss of use value 
entailed during the period in which the repairs are being made. A similar his- 
torical rationale underlies the husband’s traditional right to recover damages 
for loss of consortium due to the defendant’s negligent injuries to the wife.” 

Neither the master-servant nor consortium exceptions fit the “foreseeability” 
principle supposedly underlying the erosion of the Stevinson nonliability rule. 
In neither case is the extent of the harm caused the same regardless of the par- 
ticular party bearing the loss, as in Cue v. Breeland.™ Nor is the particular plain- 
tiff “foreseeable” as required by Lumley v. Gye. Both exceptions are perfectly 
analogous to the Stevinson case, although the third party’s economic injuries are 
redressed rather than ignored. 

The master-servant and consortium exceptions constitute the most significant 
basis for the future extension of protection to the economic interests of third 
parties in cases where the tortfeasor does not specifically know of the particular 
interests harmed. Recent developments in the anomalous master-servant cases 
indicate no tendency towards the expansion of liability. The Supreme Court, for 
example, as noted above,® in the recent case of United States v. Standard Oil 
Co.,* refused to extend the master-servant category to encompass the govern- 
ment-soldier relationship. An English court, however, on an identical set of 
facts, allowed the government’s action to be maintained.® Employer recovery, 
when granted, has usually been confined to employer payments which inci- 
dentally reduce the tortfeasor’s liability to the servant.” In consortium cases, 
narrow liability limits have also ordinarily been maintained. Contrary to the 
usual rule, however, recovery for loss of consortium has in a few recent cases 
been extended to permit actions by the wife and children in cases involving neg- 
ligent injuries to the husband.” Even in their broadest application, however, 
neither master-servant nor consortium cases afford much of an inroad on the 
Stevinson rule of nonliability. Limitation of recovery in each case to a single 

5° See cases cited note 46 supra. 

*! For a general discussion, consult Prosser On Torts 916 (1941). 

278 Miss. 864, 29 So. 850 (1901). 

53 See note 41 and accompanying text supra. 

4 332 U.S. 301 (1947). 

** Attorney General v. Valle-Jones, [1935] 2 K.B. 209. 


**Tbid., Bradford Corp. v. Webster, [1920] 2 K.B. 135. And see Note, 13 B.U.L. Rev. 180 
(1933). 


* Hitaffer v. Argonne Co., 183 F. 2d 811 (App. D.C., 1940), noted, 35 Minn. L. Rev. 318 
(1951). 
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ird-party plaintiff confines the scope of liability within extremely narrow 
limits. 

Recent extensions of Lumley v. Gye** and the cases imposing liability upon 
telegraph companies for negligent transmission of messages®® are also offered as 
support for the view that economic damage resulting from threshold negligence 
to third parties is recoverable. While the Lumley v. Gye and telegraph decisions 
differ significantly, they are alike in requiring, as a condition of liability, particu- 
lar knowledge of the injured economic interest.*° The only real analogical paral- 
lels to the “generally foreseeable” layoff of the Stevinson-case factory workers 
are furnished by the master-servant and consortium cases. 

The basis for the original decision in Lumley v. Gye was the defendant’s intent 
to injure a third party by inducing another to breach his contract of employ- 
ment. Thus stated, the defendant’s act can be considered as involving a direct 
tort relating either to the injured party’s contract or to the injured party him- 
self. Confined to its bare facts, Lumley o. Gye has little relevance to the liability 
issues raised by threshold negligent harm to one person causing economic harm 
to another. 

Recent extensions of Lumley v. Gye, however, have abrogated the necessity of 
establishing the defendant’s intention to injure the third party." The typical 
situation is presented where the defendant, with specific knowledge of the plain- 
tiff’s contract with a third party but with no intention of injuring it, intentional- 
ly commits a tort, such as battery, upon the third party which disables him from 
performing. A majority of courts, judicially analyzing this problem in terms of 
Lumley v. Gye, have allowed the plaintiff to recover his loss of profits resulting 
from the third party’s inability to perform.* In striking contrast to these deci- 
sions is the large body of cases in which recovery has been denied in the absence 
of the defendant’s specific knowledge of the plaintiff’s contract.“ If the de- 


5* Reichman v. Drake, 89 Ohio App. 222, 100 N.E. 2d 533 (1951); French v. U.S. Fidelity & 
Guaranty Co., 88 F. Supp. 714 (D.N.J., 1950); Glover v. Lee, Higginson Corp., 95 F. Supp. 
504 (D. Mass., 1950); California Auto Court Ass’n v. Cohn, 98 Cal. App. 2d 145, 219 P. 2d 
511 (1950); Gale v. Ryan, 263 App. Div. 76, 31 N.Y.S. 2d 732 (1941); Louis Kamm, Inc. v. 
Flink, 113 N.J.L. 582, 175 Atl. 62 (1934); Sidney Blumenthal & Co. v. United States, 30 F. 
2d 247 (C.A. 2d, 1929); The Poznan, 276 Fed. 418 (S.D. N.Y., 1921). Contra: R. T. Caldwell 
Co. v. Fisk Rubber Co., 62 F. 2d 475 (C.A. ist, 1933). 


‘* E.g., Western Union Telegraph Co. v. Mathis, 215 Ala. 282, 110 So. 399 (1926). 


Primrose v. Western Union Telegraph Co., 154 U.S. 1 (1894); The Poznan, 276 Fed. 418 
(S.D. N.Y., 1921). 


® Reichman v. Drake, 89 Ohio App. 222, 100 N.E. 2d 533 (1951); French v. U.S. Fidelity & 
Guaranty Co., 88 F. Supp. 714 (D.N.J., 1950); see, also, cases cited note 58 supra. 
® Sandlin v. Coyle, 143 La. 121, 78 So. 261 (1918). 


® Reichman v. Drake, 89 Ohio App. 222, 100 N.E. 2d 533 (1951); French v. U.S. Fidelity & 
Guaranty Co., 88 F. Supp. 714 (D.N.J., 1950); see, also, cases cited note 58 supra. 


* Insurance Co. v. Brame, 95 U.S. 754 (1877); Rockingham Mut. Fire Ins. Co. v. Bosher, 
39 Me. 253 (1855); Anthony v. Slaid, 11 Metc. (Mass.) 290 (1846); Taylor v. Neri, 1 Esp. R. 
356, 170 Eng. Rep. 393 (N.P., 1795). 
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fendant’s intentional act, instead of being tortious in itself, as in the battery 
case, merely consists of a breach of contract with a third party resulting in a 
specifically foreseeable economic loss to the plaintiff, the courts have been more 
reluctant to impose liability.“ Judicial decisions are about evenly divided.” 
Lumley v. Gye, as such, has been extended no further then the two situations 
just described. 

Doctrinal confusion of the varying liability tests applicable to cases involving 
third parties, however, has resulted in a welter of conflicting decisions. In the 
recent case of Baruch v. Beech Aircraft Co.," for example, the defendant’s me- 
chanic prepared an airplane for flight by the plaintiff’s drunken pilot with spe- 
cific knowledge that the pilot’s contract did not allow him to fly while intoxi- 
cated. The court, visualizing the mechanic’s conduct as a direct negligent tort 
to the plaintiff’s contract with the pilot, refused recovery for the plaintiff’s 
damaged airplane on the theory that Lumley v. Gye was inapplicable to merely 
negligent acts. The Baruch decision is an excellent illustration of the close inter- 
relationship of Lumley v. Gye, the Stevinson rule, and cases such as Newlin ». 
The New England Telephone and Telegraph Co.** A Lumley v. Gye analysis could 
have resulted in liability only if the court had been willing to extend the doctrine 
beyond any decided case. An application of the Stevinson rule, through an ana- 
logical inversion of the threshold negligence to the plaintiff’s contract and the 
resulting damage to the plane, dictated nonliability. Reliance on the Newlin 
case, however, would have produced recovery. A negligent tort to the plain- 
tiff’s contract resulting in damage to the plaintiff’s own property is a fortiori from 
the Newlin rule allowing recovery for property damage to one person occasioned 
by the defendant’s threshold negligence to a third person. The analogy afforded 
by In Re Polemis,* while not as sharp as the Newlin case, would also have 
brought relief.”° The court’s failure to employ the Newlin analysis is explicable 
as a confused attempt to avoid what was probably argued as a backdoor en- 
croachment on the Stevinson doctrine through a further extension of Lumley v. 
Gye. Yet the rationale underlying the Stevinson doctrine requires a restriction of 
liability only where the possibility of damage is unlimited. The amount of prop- 


** Wometco Theatres, Inc. v. United Artists Corp., 53 Ga. App. 509, 186 S.E. 572 (1936); 
R. J. Caldwell Co. v. Fisk Rubber Co., 62 F. 2d 475 (C.A. ist., 1933). 


* Compare Glover v. Lee, Higginson Corp., 95 F. Supp. 504 (D. Mass., 1950), with R. J. 
Caldwell Co. v. Fisk Rubber Co., 62 F. 2d 475 (C.A. ist, 1933). 


$7175 F. 2d 1 (C.A. 10th, 1949). 
316 Mass. 234, 54 N.E. 2d 929 (1944). 
* In Re Polemis & Furness, Withy & Co., [1921] 3 K.B. 560. 


™ The doctrine of the Polemis case calls for liability if there is a threshold tort to a person 
or property for all the damages that are caused by that tort even if unexpected. If the defend- 


ant’s negligence was to the contract, he would be liable for all the damages resulting from the 
loss of the contract. 
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erty damage which can be produced through any single act is sharply confined 
by the “law” of physics.” 

However anomalous, the one judicial decision granting damages for economic 
harm resulting from negligence to a third party makes no reference to Lumley v. 
Gye. In the case of Midvale Coal Co. v. Cardox Corp.,” recovery was allowed to an 
employer for increased insurance rates due to compensation payments made to 
employees injured as a result of the negligent construction of products specifical- 
ly known to be purchased for use in the employer’s business. While the exact 
doctrinal basis for the court’s decision is unclear, heavy reliance was placed on 
the defendant’s specific knowledge of the use for which the products were in- 
tended. 

The Midvale case, in basing its decision on the “particular-general foresee- 
ability” distinction is closely analogous to the recent extensions of Lumley v. 
Gye.” The courts have ordinarily refused recovery for economic harms resulting 
from torts to third parties only where the harm caused is “generally”’ as distin- 
guished from “particularly” foreseeable. Analytically, the result of this distinc- 
tion is to increase the defendant’s liability, not in relation to his fault, but in 
proportion to his awareness of other people’s affairs. An extraordinarily well- 
informed defendant in the Stevinson case, for example, would have been liable to 
every worker in the negligently obstructed factory. Despite the analytical ab- 
surdity involved, the strikingly general acceptance of the distinction is possibly 
indicative of a judicial desire to allow recovery for third-party economic harms 
whenever the liability limits appear necessarily narrow. This explanation would 
accord with the long-continued toleration of the master-servant and consortium 
cases, and of the recent extensions of Lumley v. Gye. 

The large body of telegraph cases allowing the sendee to recover for the neg- 
ligent misdelivery and transmission of messages can be variously explained. 
Telegraph companies are closely analogous to common carriers, and are bur- 
dened with the well-established common-carrier doctrine of “public duty.” 
Negligent telegram transmission is simply a breach of duty for which a tort ac- 
tion lies by any injured member of the public. An alternative explanation of the 


™ The obvious difference between actual physical damage and economic damage lies in the 
fact that a single act can only destroy a limited amount of property. The number of economic 
interests that can be destroyed at one time, however, may be close to infinity. 


152 Ohio St. 437, 89 N.E. 2d 673 (1949), modified, 157 Ohio St. 526 (1952). The decision 
is contrary to an otherwise unanimous body of authority. See, e.g., Northern States Contract- 

ing Co. v. Oakes, 191 Minn. 88, 253 N.W. 371 (1934). The cases are collected in 92 A.L.R. 
1205 (1934). 

In a concurring opinion, Taft, J. indicates that recovery is allowed because the employer 
had been forced to compensate the State Insurance Comm. instead of the tortfeasor, in that 
the State Insurance Comm. had a choice to raise the insurance rate or to pursue the tortfeasor. 


™ Reichman v. Drake, 89 Ohio App. 222, 100 N.E. 2d 533 (1951); French v. U.S. Fidelity & 
Guaranty Co., 88 F. Supp. 714 (D.N.J., 1950). See also, cases cited note 58 supra. 


™4 E.g., Mentzer v. New England Telephone & Telegraph Co., 276 Mass. 478, 177 N.E. 
549 (1931). 
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telegraph cases can be based on the doctrine of third-party beneficiary. The in- 
jured sendee is often the only party damaged, and to refuse recovery would re- 
sult in a negative economic bonus to the telegraph company.” The telegraph 
cases scarcely afford support for the view that the Stevinson doctrine is fast giv- 
ing way. In addition to the independent bases upon which these decisions can 
be explained, liability is sharply restricted to known parties. Thus, no recovery 
is allowed against a telegraph company for injuries suffered by investors as a 
result of reliance upon erroneously transmitted stock market data.” 


IV 


The distinction between third-party economic harms which are “generally,” 
as distinguished from “particularly,” foreseeable rests in large measure upon the 
assumption that an expansion of liability to encompass the latter would result 
in an overwhelming degree of liability for mere negligence. The validity of this 
assumption necessarily depends upon the degree to which economic interests 
would be protected if the Stevinson rule were to be judicially abolished. While 
this question is in its nature unanswerable, some indication of the interests 
which would be protected can be gleaned from an analysis of those currently af- 
forded protection under the law of Lumley v. Gye. 

In the Lumley v. Gye area,” intentional interferences with contracts unen- 
forceable because of the Statute of Frauds,”* formal defects,” lack of mutuality® 
and consideration, * or even uncertainty of terms™ have generally been held 


actionable. A significant number of cases purporting to adopt a rule of protec- 
tion, however, are actually cases in which the act inducing the breach was in- 
tentionally tortious of itself.** A few courts have even held that unenforceable 
contracts are never entitled to protection.** The reasoning of this latter group 


8 Tf the telegraph company injured the sendee and the sendee could not recover, the tele- 
graph company would receive the sender’s payment unjustly. 

% Taillet v. Cashman, 115 Misc. 383 (Super. Ct., 1921). But see Western Union Tel. Co. v. 
Osborne, 136 Ark. 69, 206 S.W. 54 (1918) (liability imposed where plaintiff paid defendant for 
his services). 

™ Since Lumley v. Gye enforceable contracts have almost universally been protected. But 
see Boyson v. Thorn, 98 Cal. 578, 33 Pac. 492 (1893). 

%E.g., Vaught v. Jonathan L. Pettyjohn & Co., 104 Kan. 174, 178 Pac. 623 (1919). 
Contra: Davidson v. Oakes, 60 Tex. Civ. App. 269, 128 S.W. 944 (1910). 

Salter v. Howard, 43 Ga. 601 (1871). 

* Moran v. Dunphy, 177 Mass. 485, 59 N.E. 125 (1901). 

*! Rich v. New York Central & H. R.R. Co., 87 N.Y. 382 (1882). 

® Mayflower, Inc. v. Thor Corp., 15 N.J. Super. 139, 83 A. 2d 246 (1951), 15 N.J. Super. 
337, 83 A. 2d 366 (1951), aff’d, 9 N.J. 605, 89 A. 2d 242 (1952). Contra: Grimm v. Baumgart, 
121 Ind. App. 626, 96 N.E. 2d 915 (1951). 

** Mayflower, Inc. v. Thor Corp., 15 N.J. Super. 139, 83 A. 2d 246 (1951), 15 N.J. Super. 
337, 83 A. 2d 366 (1951), aff'd, 9 N.J. 605, 89 A. 2d 242 (1952). Vaught v. Jonathan L. Petty- 
john & Co., 104 Kan. 174, 178 Pac. 623 (1919). 


™ Grimm v. Baumgart, 121 Ind. App. 626, 96 N.E. 2d 915 (1951); Davidson v. Oakes, 60 
Tex. Civ. App. 269, 128 S.W. 944 (1910). 
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of cases is that an inducement to do an act which a person has a legal right to do 
is not the “proximate result” of the damage suffered. While in cases involving 
“at will” business contracts, this reasoning may be justifred in terms of the par- 
ties’ intentions to preserve their respective contractual freedoms, even this ex- 
planation lacks merit whenever the parties intended but failed to consummate a 
legally enforceable business contract. 

A sharp distinction must be drawn between “at will” employment and “at 
will” business contracts. Historically, employment relationships have occupied 
a singular legal position and were early the subject of statutory protection 
against interference.® This fact coupled with the greater unity of interest be- 
tween “at will” master and servant as compared with business relationships 
have combined to afford the former a far higher degree of protection.” 

Recovery for intentional interference with prospective advantages has also 
been given. Where a third person, out of an officious desire to intermeddle or 
through the use of means tortious in themselves intentionally prevents the re- 
ceipt of a gift, contest prize or other reward, liability has frequently resulted.” 
Relatively few cases have granted relief, however, where the act which has in- 
duced the deprivation of the advantage has not been tortious in itself.** In all of 
the above cases, damage problems are particularly acute and at times result in 
the complete denial of liability.** The liability decisions stemming from Lumley 
v. Gye, involving intentional interferences, have generally been paralleled in the 
telegraph cases, where the interference is merely negligent.* 

In the light of the foregoing cases, the rationale underlying the Stevinson 
court’s refusal to permit recovery by the economically damaged factory em- 
ployees seems prima facie justified. An assumption that a contrary result might 
in some cases produce an unconscionable degree of liability for mere negligence 
may well be warranted in view of Lumley v. Gye protection of interests as shad- 
owy as pure expectancies. Countervailing considerations are presented, how- 
ever, by the differing degrees in which the courts have been willing to protect 
economic interests; and by the fact that “fluid’’ market conditions should some- 


85 Statutes of Labourers, 23 Edward ITI, c. 2 (1349), 25 Edward III, c. 5 (1350-51). 


* Compare, e.g., Sullivan v. Barrows, 303 Mass. 197, 21 N.E. 2d 275 (1939), with Grimm v. 
Baumgart, 121 Ind. App. 626, 96 N.E. 2d 915 (1951). 

Generally, ‘‘at will’’ business contracts are made so that either party to them can accept 
better offers. It is expected that they will have a short life. Employment ‘‘at will” contracts, 
however, are generally permanent and the function of the “‘at will’’ provision is to allow adjust- 
ment within the contract for changed economic conditions. 


7 Cf. Ross v. Wright, 286 Mass. 269, 190 N.E. 514 (1934); Blanchard v. Blanchard, 32 Vt. 
62 (1859). Consult generally, Evans, Torts to Expectancies in Decedents’ Estates, 93 U. of Pa. 
L. Rev. 187 (1944). 


* Ross v. Wright, 286 Mass. 269, 190 N.E. 514 (1934). 


** Wachtel v. Nat’) Alfalfa Journal Co., 190 Iowa 1273, 176 N.W. 801 (1920); Chaplin v. 


Hicks, [1911] 2 K.B. 786; consult Speculative Profits as Damages for Breach of Contract, 46 
Harv. L. Rev. 696 (1933). 


% E.g., Western Union Telegraph Co. v. Tatum, 49 So. 2d 673 (Ala. App., 1950). 
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times afford assurance that little or no damage would be recoverable in cases in- 
volving “at will” or expectant business or employment relationships. 

The fact that fears of large-scale liability underlying the Stevinson rule are 
probably justified heavily detracts from the possible validity of a second and en- 
tirely different rationale which might have induced judicial refusal to protect 
third-party economic interests. The very fact that the courts have been willing 
to impose liability in personal and physical property damage cases, while refus- 
ing protection to purely economic interests, may suggest that unlimited liability 
fears have nothing to do with discrimination against economic interests. Vague 
apprehensions of fraud, satisfied easily by the visible damage of personal and 
property cases, coupled with an assumption of permanently “fluid” laissez- 
faire market conditions, might constitute an equally sound basis for refusing 
protection. Theoretically at least, jobs and business contracts are immediately 
replaceable in the market place. If this is the true basis for denying recovery, 
evolving social judgments concerning laissez-faire might well produce a reversal 
of the traditional nonliability rule. It is probable, however, that the second pos- 
sible basis for denying protection has never occurred to the courts. The obvious 
fact that economic interests are frequently nonreplaceable and that the non- 
employment of property occasioned by destruction of the relationship upon 
which its use depends involves just as much social loss as the destruction of a 
similar amount of physical property affords convincing support for such a view. 
The most plausible reason for judicial discrimination against economic interests 


is furnished by the fact that only a limited amount of physical damage can ever 
ensue from a single act, while the number of economic interests a tortfeasor 
may destroy in a brief moment of carelessness is practically limitless. 


Vv 


Decisions refusing recovery for economic damage caused by negligent torts 
to third parties seem well established. Historical exceptions aside, no decision can 
be found in which a defendant has ever been held liable in the absence of specific 
knowledge of the injured economic interest. Unjustifiably, the Stevinson rule has 
even been followed in third-party cases where the threshold tort is intentional. 
Apparent judicial discrimination against third-party economic as distinguished 
from personal and property interests results from a justifiable fear of unlimited 
liability for negligence. Similar considerations do not apply in cases involving 
personal and property interests. 

The pervasive influence of the Stevinson rule is well illustrated in the courts’ 
refusal of relief in cases where the plaintiff is compelled to bear the loss of the 
interferor’s tort to a third party. Visualizing the plaintiff’s loss as “economic,” 
the courts have developed the collateral-benefits rule to avoid the injustice of 
allowing the tortfeasor to avail himself of the injured party’s “indemnity” con- 
tracts. Failure to extend familiar subrogation principles to permit the “implied 
indemnitor’s’”’ recovery against the tortfeasor seems unwarranted. Significantly 
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perhaps, the courts have never explicitly discussed the close interrelationship 
of the Stevinson, subrogation, and collateral-benefits rules. 

Scholarly attempts to link the recent extensions of Lumley v. Gye with master- 
servant and consortium cases on the theory that each constitutes a significant 
inroad on the Stevinson doctrine cannot be supported. While the master-servant 
and consortium decisions are true exceptions to the Stevinson rule, each has an 
historical setting which divorces it from the stream of modern liability develop- 
ment. The recent decisions under Lumley v. Gye, while dispensing with the “‘in- 
tentional harm’’ requirement, have never been extended to encompass liability 
for merely negligent acts. The one case granting relief for “negligent”’ interfer- 
ence does so entirely without reference to these recent extensions. 

Master-servant and consortium exceptions aside, all of the cases purportedly 
carving inroads into the Stevinson rule involve the requirement that the injured 
relationship be “particularly foreseeable.’’ While the particular-general limita- 
tion is analytically nonsensical, it is explicable as a significant judicial attempt 
to grant recovery for third-party economic harm whenever the possibilities of 
unlimited liability are absent. This explanation also accords with the continued 
vitality of the master-servant and consortium cases. As yet, however, the courts 
have failed to appreciate the true basis for the particular-knowledge require- 
ment and have made ignorance of other people’s affairs, instead of the tort- 
feasor’s degree of fault, the basis for imposing liability. But the Stevinson doc- 


trine, in general, seems justified. The harshness that it has engendered could 
have been avoided had proper analysis guided its use. 


THE MULTIEMPLOYER LOCKOUT 


The NLRB and the courts in the Seventh and Ninth Circuits have sharply 
divided on the legality of a defensive multiemployer lockout conducted by un- 
struck employers in response to a strike against a single member of the employer 
group.' In this context, the lockout involves not a permanent discharge but a 
temporary severance of employment until the strike has been lifted. Absent such 


1 The defensive lockout should be distinguished from the so-called ‘“‘bargaining lockout,’’ 
which is designed to break a bargaining impasse independently of any union strike action. 
Management control over the terms of employment eliminates any real need for such a weap- 
on, hence its infrequent use. However, Judge Lindley of the Seventh Circuit apparently be- 
lieves in the legality of both the defensive and bargaining lockouts. See Morand Bros. Beverage 
Co. v. NLRB, 190 F. 2d 576 (C.A. 7th, 1951). For a discussion of both types of lockouts, see 
The Multi-Employer Lockout, 3 Utah L. Rev. 122, 128 (1952). In Continental Baking Co., 
NLRB Trial Examiner’s Intermediate Report and Recommended Order IR-827, at p. il 
(1952), one NLRB Trial Examiner suggested a view favoring the legality of the defensive 
lockout but not the bargaining lockout. The Examiner, bound by the Board’s decisions, de- 
clared the defensive lockout in that case unlawful, but added his thought that “‘the better view 
would be that an employer may resort to a lockout as a defensive measure after a strike is 
called, but if he does it beforehand he discriminates unlawfully against his employees. Pre- 


ventative warfare would be barred to the employer as vitally affecting the right to strike which 
is guaranteed by the Act.” 
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lockout power, the union’s “chipping off” tactic? compels the individual member 
of the employer association to grant the union’s demands or to run the risk of a 
stoppage while his competitors continue to operate. Since the first settlement 
may set a pattern, the tactic also enables the union to place pressure on the en- 
tire association while only a small proportion of union members suffer the hard- 
ships of a strike. In Morand Brothers Beverage Company® and Davis Furniture 
Company,‘ the Board on remand flouted the clearly expressed view of both cir- 
cuit courts and held the defensive lockout to be an unfair labor practice. 

The Board’s decisions are in accord with its steadfast refusal to permit any 
employer lockout which is prompted by bargaining considerations, as distin- 
guished from strictly economic considerations, instances of the latter being the 
desire to avoid inventory spoilage® or to cease generally unprofitable opera- 
tions.’ The Board considers such economically motivated lockouts justified 
because they permit an employer to protect himself from business losses which 
he would suffer if a strike against him materialized suddenly. But the Board 


? Union “divisive” or ‘‘chipping off’’ tactics were themselves declared lawful by the NLRB 
in Morand Bros. Beverage Co., 91 N.L.R.B. 409 (1950), affirmed on this point, 190 F. 2d 576 
(C.A. 7th, 1951). The Court of Appeals decision is noted in 65 Harv. L. Rev. 353 (1951). 
The employers had contended that the tactics coerced them “‘in the selection of [their] repre- 
sentatives for the purposes of collective bargaining,’’ contrary to section 8(b)(1)(B) of the 
Act, 61 Stat. 141 (1947), 29 U.S.C.A. § 158(b)(1)(B) (Supp., 1951). They had also contended 
that the union’s action constituted an unlawful refusal to bargain under section 8(b)(3), 61 
Stat. 141 (1947), 29 U.S.C.A. § 158(b)(3) (Supp. 1951). Both the Board and the court rejected 
these contentions. See Whipsawing in Multi-Employer Bargaining, 3 Stanford L. Rev. 510 
(1951). 


+2 CCH Lab. L. Rep. { 11,646, 99 N.L.R.B. No. 55 (1952), on remand from Morand Bros. 
Beverage Co. v. NLRB, 190 F. 2d 576 (C.A. 7th, 1951), original order in 91 N.L.R.B. 409 
(1950). See NLRB Release R-403 (July 6, 1952). 


*2 CCH Lab. L. Rep. ¥ 11,812, 100 N.L.R.B. No. 158 (1952), on remand from Leonard v. 
NLRB, 197 F. 2d 435 (C.A. 9th, 1952), original order in 94 N.L.R.B. 279 (1951). See NLRB 
Release R-407 (Sept. 10, 1952). 


*In the Morand case, the Court of Appeals for the Seventh Circuit remanded for want of a 
clear and explicit finding on whether the employers’ action was a lockout or a discharge. In so 
doing, the court agreed with the Board that a discharge would constitute an unfair labor 
practice, but thought the lockout unlawful. On remand, the Board found that the employers’ 
action constituted a discharge and was thus unlawful. However, the Board then took the op- 
portunity (over the protest of Chairman Herzog, who preferred to reserve his opinion on the 
legality of the lockout for the Davis case) to argue that the action would have been unlawful 
even if it were assumed to have been a lockout. 

In the Davis case, the Court of Appeals for the Ninth Circuit remanded because it found 
insufficient evidence to sustain the Board’s original finding that the employers had conducted 
their lockout in reprisal for the strike against their fellow-member. The Board was ordered to 
determine the legality of the lockout assuming no reprisal motive, but the court was clearly 
in favor of the defensive lockout. Nevertheless, the Board held the lockout unlawful, with 
Chairman Herzog this time writing a clear-cut dissenting opinion. 

* Duluth Bottling Ass’n, 48 N.L.R.B. 1335 (1943). 


” Betts Cadillac Olds, Inc., 96 N.L.R.B. 268 (1951). See NLRB Release R-384 (Sept. 23, 
1951). For an analogous case in the single-employer context, see International Shoe Co., 93 
N.L.R.B. 907 (1951). The area of motivation accepted by the Board is outlined in Morand 
Bros. Beverage Co., Supplemental Intermediate Report IR-694, at p. 5 (1952). 
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views the defensive lockout as a reprisal against the protected activity, viz., the 
strike against the single employer, designed ‘‘to interfere with, restrain, and 
coerce the [striking] employees in the exercise of their right to strike [because of 
the common union membership of the striking and locked out employees], and 
to discourage membership in the Union which called the strike” on the part of 
the locked out employees,* thus violating sections 8(a)(1)* and 8(a)(3)’* of the 
Act. 

The Seventh and Ninth Circuits, on the other hand, have approved the de- 
fensive lockout on the ground that the unstruck association members “‘could 
quite properly view the strike . . . as a strike which, though tactically against 
but one [association member], was, in the strategic sense, a strike against the 
entire membership of their Associations, aimed at compelling all of them ulti- 
mately to accept the contract terms demanded by the Union.’ The courts have 
also found support for their view in the language of the Taft-Hartley Act. In 
arguing for the existence of the lockout power as a corollary of the union’s right 
to strike individual association members, Chief Judge Denman of the Ninth 
Circuit derived from section 8(d)(4) of the NLRA” and from the legislative 
history of the Taft-Hartley Act* a recognition by Congress of the legality of 
both the strike and lockout. 


* Davis Furniture Co., 2 CCH Lab. L. Rep. J 11,812, 100 N.L.R.B. No. 158, at 5-6 (1952). 


* National Labor Relations Act, § 8(a)(1), as amended, 61 Stat. 140 (1947), 29 U.S.C.A. 
§ 158(a)(1) (Supp., 1951). 


0 Thid., § 8(a)(3), as amended, 61 Stat. 140 (1947), 29 U.S.C.A. § 158(a)(3) (Supp., 
1951). 


Morand Bros. Beverage Co. v. NLRB, 190 F. 2d 576, 582 (C.A. 7th, 1951). See also 
dissenting opinion of Member Reynolds in Morand Bros. Beverage Co., 91 N.L.R.B. 409, 
421 et seq. (1950). Interestingly enough, Robert Denham, while General Counsel, expressed 
the similar opinion that ‘‘a strike against one or more of [those] who collectively make up the 
employer group becomes a strike against the entire organization and justifies all the members 
of the employer group in exercising their full economic force to counteract the economic force 
of the union represented by its strike call.”” 2 CCH Lab. L. Rep. ¥ 14,038 (1950). 


1% National Labor Relations Act, §8(d)(4), 61 Stat. 142 (1947), 29 U.S.C.A. § 158(d)(4) 
(Supp., 1951). The section prescribes a 60-day waiting period during which a party desiring 
modification or termination of a contract must continue in force the terms of the existing con- 
tract “‘without resorting to strike or lockout.”” To Judge Denman, the linking of strike and 
lockout implies, first, Congress’ belief that they should be considered analogous and coexistent. 
The reference to lockout in this context, furthermore, must contemplate the otherwise legal 
use of the strategic lockout, rather than merely that of the economically motivated lockout, 
just as the provision must contemplate use of the economic strike. The term “‘strategic lock- 
out’’ here includes both the bargaining lockout and the defensive lockout. Thus did Judge 
Denman derive from 8(d)(4) the argument that ‘‘Congress has recognized strikes and lockouts 
as correlative powers, to be employed by the adversaries in collective bargaining when an 
impasse in negotiations is reached.”’ Leonard v. NLRB, 197 F. 2d 435, 441 (C.A. 9th, 1952). 

In arguing for the correlative powers theory, Judge Lindley of the Seventh Circuit expressly 
went beyond the implications of 8(d)(4) to what the lockout ‘actually is,’’ i.e., “the corollary 
of the right to strike.’’? Morand Bros. Beverage Co. v. NLRB, 190 F. 2d 576, 582 (C.A. 7th, 
1951). 


18 See Leonard v. NLRB, 197 F. 2d 435, 439 ff. (C.A. 9th, 1952), and the various legislative 
materials and LMRA provisions cited therein. 
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The Board, however, has criticized the courts’ correlative powers theory as 
having “‘a kind of superficial appeal, an aura of fairness,” but being basically 
“untenable under Section 8(a)(3) and 8(a)(1) [and finding] no real support in 
Section 8(d)(4).’"* The Board pointed out that neither 8(a)(3) nor 8(a)(1) 
makes any distinction between a discharge, which the Seventh Circuit admitted 
would be an unfair labor practice," and a lockout,” and argued that the 8(d)(4) 
correlation of strike and lockout is irrelevant, since that section is not concerned 
with the status of the strike or lockout but only with its existence. According to 
the Board, ‘“‘the sole concern of Congress [in enacting 8(d)(4)] was to discourage 
the resort to selfhelp by both employees [sic] and unions during the sixty-day pe- 
riod and to induce them to bargain collectively during that period.’”” 

The language of the statute is not a touchstone for resolving the conflict be- 
tween the courts and the Board. While it is true that 8(a)(3) and 8(a)(1) do not 
distinguish between a discharge and a lockout, neither do they distinguish be- 
tween a discharge and the replacement of economic strikers by the individual 
employer. Yet the Supreme Court has recognized the employer’s right to replace 
economic strikers,!* despite the fact that replacement minimizes the effective- 
ness of strike action and therefore “interferes,” to use the language of section 
8(a)(1), with the exercise by employees of a right protected by section 7.!° The 
Court’s action grew out of a conviction that the employees’ interest in concerted 
activity had to be qualified because of its clash with the employer’s interest in 
continuing operations. The defensive lockout raises a similar problem—the 
accommodation of the employer’s interest in preserving the integrity, unity and 
power of the employer group with the employees’ interest in concerted activity, 
as well as the community interest in confining the scope of the dispute. 

The Board’s position rests on a conviction that a consequence of permitting 
the defensive lockout would be to increase industrial strife in the community by 
expanding a strike in one plant to inactivity in many. For the Court it may be 
answered that the existence of the lockout power would tend to deter the union 
from striking and provide an inducement to the settlement of differences 
through peaceful negotiation with the association. But this argument must be 
qualified because of the possibility that recognition of the lockout power would 
deter unions from entering into joint bargaining and induce unions already bar- 
oa Bros. Beverage Co., 2 CCH Lab. L. Rep. ¥ 11,646, 99 N.L.R.B. No. 55, at 18 

Morand Bros. Beverage Co. v. NLRB, 190 F. 2d 576, 583 (C.A. 7th, 1951). 


For a thorough analysis of the discharge-lockout and permanent-temporary severance 
distinctions, see Petro, The NLRB on Lockouts—I, 3 CCH Lab. L.J. 659 (1952). 


17 Morand Bros. Beverage Co., 2 CCH Lab. L. Rep. § 11,646, 99 N.L.R.B. No. 55, at 20 
(1952). For a detailed criticism of the Board’s statutory argument in the Morand case, see 
Petro, The NLRB on Lockouts—II, 3 CCH Lab. L.J. 739 (1952). 

18 NLRB v. Mackay Radio & Telegraph Co., 304 U.S. 333, 345 (1938). 


1* National Labor Relations Act, at § 7, as amended, 61 Stat. 140 (1947), 29 U.S.C.A. § 157 
(Supp., 1951). 
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gaining in such units to withdraw.*° Should such withdrawals take place, the 
lockout would, of course, no longer serve as a deterrent to strikes. It might also 
be argued that increased management power at the economic warfare stage 
would result in increased management intransigence at the bargaining table, 
leading to more unsatisfied union demands and providing a greater stimulus to 
strike than existed before. On the other hand, the ban on defensive lockouts 
might increase union intransigence and also tend to increase strife. 

Perhaps these arguments may be resolved by a consideration of the policy of 
the Taft-Hartley Act and of the Board’s sanctioning of multiemployer units. 
Although the multiemployer bargaining system is admittedly controversial,” it 
may be argued that since the Board has sanctioned the creation of multiemploy- 


* The Board has thus far refused to pass directly upon the question of a union withdrawal 
power, though specifically asked to do so by one union in Continental Baking Co., 2 CCH 
Lab. L. Rep. § 11,600, 99 N.L.R.B. No. 123 (1952). The union there had cited “the Board’s 
alleged policy against permitting unions, although not employers, to sever from a multi- 
employer group the employees of a particular member of the group.’’ See ibid., at 12. Member 
Styles, in a dissenting opinion, called upon his colleagues to decide the union withdrawal power 
question, and expressed himself as favoring such a power, equivalent to that allowed employers. 
See ibid., at 12 et seq. The Board has frequently permitted employers to withdraw from multi- 
employer bargaining relationships. See, e.g., Milk Dealers of Greater Cincinnati, 94 N.L.R.B. 
23, 25 (1951); NLRB, 16th Annual Report 103-4 (1951). However, the Board has indicated 
that it may still consider appropriate a multiemployer bargaining unit, despite an employ- 
er’s desire to withdraw from it, when the facts indicate that ‘‘adequate machinery exists 
for the conduct of multiple-employer bargaining.’”’ See, e.g., Waterfront Employers of the 
Pacific Coast, 71 N.L.R.B. 80, 111 (1946); NLRB, 12th Annual Report 21 (1947). The Board’s 
closest approach to the question of a right of withdrawal for unions was its holding in Morand 
Bros. Beverage Co., 91 N.L.R.B. 409 (1950), that a single employer unit resulting from a 
union’s seeking individual contracts after an impasse in joint negotiations could be considered 
appropriate. But the Seventh Circuit court, in its remanding opinion, did not go beyond 
approval of the union’s submission of its proposed contract to individual employers, and 
specifically refused to endorse the Board’s contention that once a joint bargaining impasse 
had been reached, the union was free to disregard the multiemployer unit and fashion a new 
bargaining unit. See Morand Bros. Beverage Co. v. NLRB, 190 F. 2d 576, 582 (C.A. 7th, 1951). 
The court did not, of course, find that the union “withdrawal’’ constituted such a formal 
return to individual bargaining as to preclude the employers’ use of a collective defensive 
lockout. 

Styles’ argument for a union withdrawal power is that section 9(b) of the Act, 61 Stat. 143 
(1947), 29 U.S.C.A. § 159(b) (Supp., 1951), does not authorize the creation of multiemployer 
bargaining units and that the basis of such units must therefore be the consent of both parties. 
But see, e.g., Waterfront Employers of the Pacific Coast, 71 N.L.R.B. 80, 109-10 (1946), 
where, as in other cases, the Board indicated that it has the power under section 9(b) to certify 
multiemployer bargaining units as appropriate under the established interpretation of ““employ- 
er unit” as including a multiemployer unit for the purposes of 9(b), i.e., the association is said 
to qualify as an “employer” within the meaning of section 2(2) of the Act. National Labor 
Relations Act, at § 2(2), as amended, 61 Stat. 137 (1947), 29 U.S.C.A. § 152(2) (Supp., 1951). 

™ For a treatment of some of the varied issues surrounding multiemployer bargaining see 
Hall, Impact of the Bargaining Unit on Labor-Management Relations, Proceedings of NYU 
Second Annual Conference on Labor 29 (1949); NLRB and Multi-Employer Units in a Com- 
petitive Economy, 43 Ill. L. Rev. 877 (1949); 1 Legislative History of the Labor-Management 
Relations Act (Sen. Rep. No. 105 on Sen. 1126] 457, 468-69 (1948). An excellent argument for 
multiemployer bargaining, with extensive documentation, is provided by Senator Wayne 
Morse of Oregon. See 93 Cong. Rec. 1900-10 (1947). For other Congressional arguments, both 
pro and con, see 93 Cong. Rec. 3542, 3547-48, 3551, 3562, 3598, 3697 (1947). 
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er bargaining units” it should act to protect the integrity of the association and 
the system, and that this requires recognition of the lockout power. Joint bar- 
gaining involves a bargaining relationship between a single union and a single 
collective employer. Absent a lockout power, the employers will be unable to 
preserve the integrity of their association since the union will deliberately create 
an artificial bargaining impasse in order to pick off the employers one by one 
whenever such a move suits its purpose. It was apparently this consideration 
which prompted Chairman Herzog to change his position and to urge the legali- 
ty of the defensive lockout.** As Herzog pointed out in his dissenting opinion in 
the Davis case, it is the union which takes “the initiative in selecting the par- 
ticular weapons of economic combat,” and the employers, by means of the lock- 
out, can only “defend themselves with commensurate weapons.’ Proscription 
of this defense will result in a multiemployer unit which the union can disregard 
at will, thus retaining the form but not the substance of multiemployer bargain- 
ing. On the other hand, sanction of the lockout power would not only be con- 
sistent with the Board’s recognition of multiemployer units but would, insofar 
as it strengthens single employers, tend to offset labor’s bargaining advantage 
and thus would be consistent with the overall objective of the Taft-Hartley 
Act. 


THE NORRIS-LA GUARDIA ACT AND ERIE RAILROAD CO. 
V. TOMPKINS 


An interesting but little explored aspect of the Norris-La Guardia Act' is the 
possibility that certain of its provisions are unconstitutional under the doctrine 
of Erie R. Co. v. Tompkins.? The stated object of the Erie decision was to prevent 


=Tt should be noted that the Board first sanctioned multiemployer bargaining units as 
early as 1938. See NLRB, 4th Annual Report 92-93 (1939), and cases cited ibid., in notes 82 
and 83. Section 9(b), as originally enacted in the Wagner Act, 49 Stat. 453 (1935), 29 U.S.C.A. 
§ 159(b) (1947), provided the basis for such determinations. The provision was re-enacted 
with only a few qualifications not pertinent to this point in the Taft-Hartley Act, 61 Stat. 143 
(1947), 29 U.S.C.A. § 159(b) (Supp., 1951). 

** Chairman Herzog signed the Board’s original decisions in both the Morand and Davis 
cases. When the Morand case was returned to the Board on remand from the Seventh Circuit 
court, however, Herzog refrained from joining in the Board’s dictum on the illegality of the 
defensive lockout, though he signed the decision. See Morand Bros. Beverage Co., 2 CCH Lab. 
L. Rep. ¥ 11,646, 99 N.L.R.B. No. 55, at 16 n. 20 (1952). When the Davis case was returned to 
the Board on remand from the Ninth Circuit court, Herzog’s reservation of opinion turned into 
direct opposition to the majority’s position, expressed in a brief dissenting opinion. See Davis 
Furniture Co., 2 CCH Lab. L. Rep. ¥ 11,812, 100 N.L.R.B. No. 158, at 8 (1952). 

* Chairman Herzog, dissenting, in Davis Furniture Co., 2 CCH Lab. L. Rep. § 11,812, 100 
N.L.R.B. No. 158, at 8 (1952). 

28 See National Labor Relations Act, at § 1, as amended, 61 Stat. 136 (1947), 29 U.S.C.A. 
§ 151 (Supp., 1951). See also Leonard v. NLRB, 197 F. 2d 435, 438-39 (C.A. 9th, 1952). 

147 Stat. 70 (1932), 29 U.S.C.A. §§ 101-15 (1947). 


* 304 U.S. 64 (1938). The problem was hinted at by Clark, State Law in the Federal Courts: 
The Brooding Omnipresence of Erie v. Tompkins, 55 Yale L.J. 267 (1946). An attempt to re- 
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judicial discrimination in favor of nonresidents of a state who made use of 
federal diversity jurisdiction to gain an advantage from favorable federal rules.* 
To attain this object, the Erie case required the federal courts in diversity cases 
to follow the substantive law of the states in which they sat. This rule eliminated 
the inducement to use federal courts for the purpose of obtaining decisions 
which would not be forthcoming in the state courts of the same state. 

The Norris-La Guardia Act creates just such an inducement. By prohibiting 
federal courts from granting injunctive relief in certain cases arising out of 
labor disputes, it makes unavailable in federal courts an injunctive remedy 
which is available in some state courts.‘ Since federal jurisdiction under the 
Norris-La Guardia Act is based solely on diversity of citizenship,’ the likelihood 
of a substantial difference in the outcome of a case in the federal as against the 


state court creates precisely the disuniformity of decision which the Erie doc- 
trine seeks to prevent.® 


The conflict between the Norris-La Guardia Act and the Erie case cannot be 
summarily disposed of by a choice between the two federal policies involved.’ 


solve the conflict was made in 41 Col. L. Rev. 104 (1941), but the resolution was unsatisfac- 
tory. The question has not been raised in any of the post Erie cases which have arisen under 
the Norris-La Guardia Act. See e.g., Lauf v. Shinner, 303 U.S. 323 (1938); New Negro Alliance 
v. Sanitary Grocery Co., 303 U.S. 525 (1938); Brown v. Counianis, 135 F. 2d 163 (C.A. 5th, 
1943); Gomez v. United Office and Professional Workers of America, CIO, Local 16, 73 F. 
Supp. 679 (D.C. D.C., 1948); Matson Nav. Co. v. Seafarers International Union, 100 F. Supp. 
730 (D.C. Md., 1952). 

* Erie R. Co. v. Tompkins, 304 U.S. 64, 74 (1938). 

‘Section 7 of the Norris-La Guardia Act, 47 Stat. 70 (1932), 29 U.S.C.A. § 101 (1947), 
provides that, ‘‘No court of the United States... shall have jurisdiction to issue any re- 
straining order or temporary or permanent injunction in a case involving or growing out of a 
labor dispute except in strict conformity with the provisions of this Act.’’ Subsequent sections 
of the Act provide that no injunction shall issue unless the following facts are established: 
(1) irreparable injury to property will result; (2) unlawful acts have been committed and will 
continue to be committed; (3) greater injury will result to complainant by denial of relief 
than will result to defendants by granting relief; (4) there is no adequate legal remedy; (5) 
public officers charged with the duty of protecting complainant’s property are unwilling or 
unable to do so. 

® See S. S. Kresge Co. v. Amsler, 99 F. 2d 503 (C.A. 8th, 1938); Grace Co. v. Williams, 96 F. 
2d 478 (C.A. 8th, 1938); Rhode v. Dighton, 27 F. Supp. 149 (D.C. Mo., 1939). 


* The Supreme Court has held that it is contrary to the policy of Erie v. Tompkins for fed- 
eral courts, in diversity cases, to grant remedies which are not available in the state courts. 
Angel v. Bullington, 330 U.S. 183 (1947); Woods v. Interstate Realty Co., 337 U.S. 535 (1949). 
The Norris-La Guardia Act simply resulted in the converse of this situation—a remedy avail- 
able in a state court is made unavailable in the federal courts. This situation is as inconsistent 
with the Erie doctrine as the situation presented in the Bullington case. It should be noted, 
however, that in the Bullington case there was no federal statute which expressly provided 
for the availability of the remedy in the federal courts, nor was there any conflict with the 
state policy. The Norris-La Guardia Act creates a conflict between state and federal policies 
in that the state remedy is withdrawn by federal statute. Regardless of whether this difference 
is sufficient to distinguish the Norris-La Guardia Act from the Bullington situation, the conflict 
with the Erie policy of uniformity persists. 

ane Oe ee ee ee 
tensibly purports to limit federal jurisdiction. Cf. § 101 with the following: ‘“[T}he public 
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Mr. Justice Brandeis’ dictum in the Erie decision, it has been argued, makes the 
Erie doctrine a constitutional mandate. This dictum declares that “(t}here is no 
federal general Common Law. Congress has no power to declare substantive 
rules of Common Law applicable in a state.’’*If Justice Brandeis’ view is correct, 
Congress is precluded from prescribing, in diversity cases, common-law rules of 
decision for federal courts. Since the Norris-La Guardia Act in effect prescribes 
a substantive rule of decision for diversity cases, its constitutionality is question- 
able under the Brandeis dictum.° 

A suggestion for sustaining the constitutionality of the Norris-La Guardia 
Act, which is derived from a limitation upon the Erie doctrine contained in the 
Erie case itself, is unsatisfactory. The argument is that the Act is purely pro- 
cedural. Since the Erie doctrine admittedly does not require conformity of 


policy of the United States is hereby declared as follows: . . . Wherefore he [the individual un- 
organized worker] should be free to decline to associate with his fellows, it is necessary that 
he have full freedom of association, self-organization, and designation of representatives of his 
own choosing, to regulate the terms of his own employment, and that he shall be free from 
the interference and restraint of the employers of labor, or their agents. . . . [TJherefore, the fol- 
lowing definition of and limitation upon, the jurisdiction and authority of the courts of the 
United States are enacted.’ 47 Stat. 70 (1932), 29 U.S.C.A. § 102 (1940). 


* Erie R. Co. v. Tompkins, 304 U.S. 64, 78 (1938). The Erie case overruled Swift v. Tyson, 
16 Pet. (U.S.) 1 (1842). The Swift case was based on an interpretation of Section 34 of the 
Federal Judiciary Act, 1 Stat. 92 (1789), 28 U.S.C.A. § 275 (1940), which reads as follows: 
“The laws of the several states, except where the Constitution, treaties, or statutes of the 
United States otherwise require or provide, shall be regarded as rules of decision in trials at 
common law, in courts of the United States, in cases where they apply.” 

The majority of the Court in the Swift case interpreted this section as a requirement that 
the federal courts follow only the statutory law of the states. In matters of ‘‘general law,”’ the 
Court felt that the federal courts were free to adopt independent rules of decision in the 
absence of state statutes. In another dictum which appeared in the Erie case, Justice Brandeis 
described this decision as an ‘‘unconstitutional usurpation of power by the courts cf the United 
States which no lapse of time or respectable array of opinion ought to make us hesitate to 
correct.” Ibid., at 79. The conclusion that must be drawn from this pronouncement is that 
Section 34 is declaration of a limitation upon the federal judiciary which is imbedded in the 
Constitution. According to this view, Section 34 requires the federal courts to follow not only 
state statutory law, but also state decisional law. Furthermore, Section 34 is merely a super- 
erogation since, presumably, the limitation it imposes is already found in the Constitution. 

Article III of the Constitution authorizes Congress to establish the federal courts and to 
determine their jurisdiction. It doesn’t hint at the limitation suggested by Justice Brandeis. 
Presumably, Mr. Justice Brandeis was seeking to resolve the conflict between the limited 
powers of Congress on the one hand, and the wide powers of the federal judiciary on the other. 
See Herriott, Has Congress the Power To Modify the Effect of Erie v. Tompkins?, 26 Mar- 
quette L. Rev. 1 (1941). 


* The so-called ‘‘Yellow Dog” contract is rendered unenforceable by the Norris-La Guardia 
Act. 29 U.S.C.A. § 103 (1940). This is clearly a substantive rule applicable in all cases. It up- 
sets the rules relating to the enforcement of valid contracts which were controlling prior to the 
Act. Hitchman Coal & Coke Co. v. Mitchell, 245 U.S. 229 (1917); Eagle Glass Mfg. Co. v. 
Rowe, 245 U.S. 275 (1917). This section of the Act therefore flies in the teeth of the Brandeis 
dictum, but its constitutionality on this point has never been questioned. Other statutes have 
subsequently declared the illegality of the ‘‘Yellow Dog” contract. National Labor Relations 
Act of 1935, at § 7(a), 49 Stat. 449 (1935), 29 U.S.C.A. § 158 (1940); Labor-Management Re- 
lations Act, Title I, § 8, 61 Stat. 146 (1947), 29 U.S.C.A. § 158(a) (Supp., 1951). 
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federal and state procedure,’ a procedural view of the Norris-La Guardia Act 
would avoid any conflict with the doctrine. 


There are two decisive counter arguments. First, the Act has been held not to 
be susceptible of a strictly procedural interpretation. In Umited States v. Hutche- 
son,” the Supreme Court argued with considerable vigor that the policy declara- 
tion of the Act” required a substantive rather than procedural interpretation of 
its provisions. Though the Court was concerned only with the relation of the 
Act to federal regulation .~der the commerce power,"* the substantive interpre- 
tation could be extended to its other aspects. Second, even if the Act were on the 
borderline between substance and procedure, it would have to be characterized 
as substantive for the purposes of the Erie doctrine. It is now well settled that 
characterization of a borderline rule of law as procedural is inaccurate for pur- 


poses of the Erie doctrine if it leads to substantial disuniformity of result in 
state and federal forums.’* 


Another argument for upholding the constitutionality of the Norris-La 
Guardia Act is based on the so-called “jurisdictional” interpretation." For pur- 
poses of this argument, the term “jurisdiction” is broadened so as to signify the 
power of a court to grant an appropriate remedy.” The reasoning is that if the 


10 Erie R. Co. v. Tompkins, 304 U.S. 64, (1938). See Wayman v. Southard, 10 U.S. 1 (1825). 
1 312 U.S. 219 (1941). 
2 See note 7 supra. 


18 “Congress in the Norris-La Guardia Act expressed the Public Policy of the United States 
and defined its conception of a labor dispute in terms which no longer leave room for doubt. . . . 
The Norris-La Guardia Act reasserted the original provisions of the Clayton Act by infusing 
into it the immunized trade union activities as redefined by the later Act. In this light, sec. 20 
removes all such allowable conduct from the taint of being a ‘violation of the laws of the United 
States, including the Sherman Law.’ ’’ United States v. Hutcheson, 312 U.S. 219, 236 (1942). 

“4 v. Channel, 110 F. 2d 754 (C.A. 1st, 1940); Guaranty Trust Co. v. York, 326 
U.S. 99 (1945). In the latter case, Justice Frankfurter ruled that a statute of limitations, 
though normally characterized as procedural, was substantive for the purpose of the Erie 
doctrine. The state statute of limitations was applied in preference to the federal statute on 
grounds that application of the latter would result in a disposition of the case substantially 
different from that in the state court. 

The same rationale was used to limit the doctrine of ‘‘Equitable Remedial Rights.” This 
doctrine provided that in all equitable matters, the federal courts were free to dispose of cases 
without interference from state law. The status of this doctrine was naturally questionable after 
the decision of Erie v. Tompkins. Justice Frankfurter stated in the Guaranty case that as a 
result of the Erie case, the doctrine could not be employed where to do so would substantially 
change the result in the federal as against the state court. It is apparent, however, that con- 
siderable freedom is left to the federal judges in determining whether a result is or is not sub- 
stantially different. 

Despite the extension of the Erie case to equity in Ruhlin v. N.Y. Life Ins. Co., 304 U.S. 
202 (1938), and the limits imposed by the Guaranty case, the doctrine of the Remedial Rights 
has shown surprising tenacity. See, e.g., Austrian v. Williams, 103 F. Supp. 64 (S.D.N.Y., 
1952), where, in an action not based on diversity jurisdiction, the district court applied federal 
laches doctrines even though the action was based strictly on a state created right. This case, 
however, was recently reversed, 198 F. 2d 697 (C.A. 2d, 1952). 

18 See Substance and Procedure in Federal Equity—The Labor Injunction and the Stock- 
holder’s Suit, 41 Col. L. Rev. 104 (1941). 

* Thid., at note 35. 
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power to grant the appropriate remedy is withdrawn, the court is justified in 
refusing to take cognizance of the case. If this reasoning were extended to cover 
the withdrawal of the injunctive remedy by the Norris-La Guardia Act, federal 
courts could simply refuse to take cognizance of suits for labor injunctions, re- 
mand the cases to the state courts, and Erie difficulties would be avoided. In the 
absence of a decision in the federal courts, there could be no conflict with the 
rulings of state courts or with state statutes. , 

“Authority” for the foregoing view may be found in an analogy to the treat- 
ment by federal courts of state statutes enlarging equitable jurisdiction. Federal 
courts have been reluctant to apply such statutes when they enlarge equitable 
jurisdiction to include cases previously tried at law. Prior to Erie, the practice of 
federal courts in such cases was to transfer the case to the law side of the court. 
If adequate legal remedies were unavailable, the case was remanded to the state 
court.!’ The practice was justified on the ground that in the absence of an ade- 
quate legal remedy a final transfer to the law side would deprive the litigant of 
effective relief, and the courts preferred not to hear the case at all rather than 
upset the existing structure of federal equity.'* Similarly, it may be argued that 
federal courts should refuse to take cognizance of suits for labor injunctions 
rather than upset the existing uniformity doctrine of the Erie case.! 

Counter arguments are again decisive. The “jurisdictional” view would 
necessarily draw state law into the vacuum created by federal abstention, thus 
frustrating the purpose of the Act. It was the intent of Congress that the use of 
the labor injunction in the settlement of labor disputes be drastically curtailed.*° 
If the federal courts were to remand to the state courts all cases arising under 
the Norris-La Guardia Act, the use of the injunction would continue unabated. 
The “jurisdictional” question has been raised in several cases, but the federal 
courts have generally held that they have sufficient jurisdiction despite their in- 
ability to grant the injunctive remedy.” Furthermore, the Federal Removal 


7 Cates v. Allen, 149 U.S. 451 (1893). See also Rosenbaum v. Bauer, 120 U.S. 450 (1887) 


1 Further justification for this interpretation of the Norris-La Guardia Act is the well 
known doctrine that a statute should be interpreted so as to avoid unconstitutionality. If 
the restriction on the remedial powers of the federal courts by the Act conflicts with the con- 
stitutional doctrine of Erie v. Tompkins, the “‘jurisdictional”’ interpretation of the Act should 
be adopted in order to avoid unconstitutionality. See Crowell v. Benson, 285 U.S. 22, 62 (1931); 
Ashwander v. TVA, 297 U.S. 288 (1936). 


1Substance and Procedure in Federal Equity—The Labor Injunction and the Stock- 
holders’ Suit, 41 Col. L. Rev. 104, 120 (1941). 


* Textile Workers Union of America v. Amazon Cotton Mill Co., 76 F. Supp. 159 (N.D. 
N.C., 1947); United States v. Brotherhood of Locomotive Engineers, 79 F. Supp. 485 (D.C. 
D.C., 1948), cert. denied, 335 U.S. 867 (1948). 


®™ Miller Parlor Furniture Co. v. Furniture Workers’ Industrial Union, 8 F. Supp. 209 
(D.C. N.J., 1934); Levering & Garrigues Co. v. Morrin, 71 F. 2d 284(C.A. 2d, 1934). 

Contra: Parsons v. Sinclair Refining Co., E.D. Okla., No. 2704 (March 14, 1950) (not re- 
ported). See also Wucker Furniture Co. v. Furniture Salesmens’ Union, CIO, Local 853, 126 
N.J. Eq. 145 (1939). 
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Statute* requires the federal courts to hear all cases when the requisites of feder- 
al jurisdiction (diversity of citizenship and jurisdictional amount) are satisfied. 
The cases indicate that only the minimum requisites of federal jurisdiction need 
be satisfied. The absence of power to grant a remedy available in the state court 
does not require a remand of the case to the state court.”* 

A somewhat more plausible argument for the compatibility of the Norris-La 
Guardia Act with the Erie case stems from the substantive interpretation of the 
Act. The rule of the Erie case clearly does not apply to actions brought under 
federal statutes enacted pursuant to constitutional grants of power such as the 
Sherman Act,”4 or the Federal Communications Act.** The courts have also 
refused to apply the Erie doctrine to actions brought to enforce state created 
rights and arising under diversity jurisdiction where enforcement of the rights 
would contravene the policy of a federal statute. Presumably, federal law will 
control in each kind of case even if it arises in a state court.?’ Application of fed- 
eral law in these cases does not, therefore, lead to disuniformity of decision. 

Norris-La Guardia cases, it may be argued, are analogous to the cases in 
which application of the Erie rule would contravene the policy of a federal 
statute and the Erie doctrine should not therefore apply. This argument stum- 
bles upon a constitutional objection. The Norris-La Guardia Act extends to all 
diversity cases, including those involving only intrastate commerce. Its policy 
would therefore be contravened whenever state created rights to injunctive 
remedies were enforced. The result, to preclude state courts from granting in- 
junctive remedies in purely intrastate disputes which involve diversity of 
citizenship, would clearly be unconstitutional. 

Despite the obvious substantive consequences of the Norris-La Guardia Act, 
both state and federal courts have indicated their disapproval of the foregoing 
analogy. They have repeatedly asserted that the Act affects neither state law 
nor the jurisdiction of state courts, though the analogy has never been pushed 
so far as to require an explicit treatment of the constitutional difficulty.** The 

® 62 Stat. 937 (1948), 28 U.S.C.A. § 1441(a) (Supp., 1951). ‘Except as otherwise provided 
by act of Congress, any civil action brought in a state court of which district courts of the 
United States have original jurisdiction, may be removed by the defendant or defendants 
to the district court of the United States to the district or division embracing the place where 
such action is pending.” 

*3 See, e.g., Tillman v. Russo Asiatic Bank, 51 F. 2d 1023 (C.A. 2d, 1931), cert. denied 
285 U.S. 539 (1932); Rogge v. Michael Del Balso Inc., 15 F. Supp. 409 (D.C. N.Y. 1936). 

%4 26 Stat. 209 (1890), as amended, 15 U.S.C.A. §1 (1949). 

% 48 Stat. 1064 (1934), as amended, 47 U.S.C.A. § 151 (Supp., 1951). 

* Sola Electric Co. v. Jefferson Electric Co., 317 U.S. 173 (1942); O’Brien v. Western Union 
Telegraph Co., 113 F. 2d 539 (C.A. ist, 1940). See also, Exceptions to Erie v. Tompkins: The 
Survival of Federal Common Law, 59 Harv. L. Rev. 966 (1946). 

27 Garrett v. Moore-MacCormack Co., 317 U.S. 239, 245 (1942). See also Claflin v. House- 
man, 93 U.S. 130 (1876); Exceptions to Erie v. Tompkins: The Survival of Federal Common 
Law, 59 Harv. L. Rev. 966 (1946). 

* Though the courts have not treated this argument explicitly, it is not likely that it would 
be acceptable. See e.g., Alesna v. Rice, 172 F. 2d 176 (C.A. 9th, 1939); International Long- 
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procedural, “jurisdictional” and substantive interpretations thus fail to resolve 
the conflict between the Norris-La Guardia Act and the Erie doctrine. 

The ultimate resolution of the conflict hinges upon a critical re-examination 
of the Erie case itself. For the purpose of this re-examination, it is necessary to 
refer not only to the dictum concerning the powers of Congress, but also to a 
second dictum which condemned Swift ». Tyson as an unconstitutional usurpa- 
tion of powers by the federal courts and withdrew from them the power to adopt 
independent rules of decision in the area of “general law.’”* The first dictum 
precludes not only the courts but also Congress from prescribing substantive 
rules of decision for federal courts. Substantive rules enacted in pursuance to 
constitutional grants of power are of course excluded from the sweep of this 
dictum, but any attempt to implement a policy by extending or restricting the 
remedial powers of the federal courts, without reference to constitutional powers, 
might be unconstitutional under this dictum of the Erie case.*® Since there may 
be numerous federal policies that can be implemented only in this way, the con- 
stitutional basis of the dictum is a crucial question. The possibility that the 
dicta do not state constitutional doctrine but merely interpret a federal statute 
which is not declaratory of the Constitution, i.e., Section 34 of the Federal 
Judiciary Act, has been frequently noted and forcefully argued.*' It would fol- 


shoremen’s Union v. Wirtz, 170 F. 2d 183 (C.A. 9th, 1948); Southern Bus Lines v. Amalgamat- 
ed Ass’n of Street etc., Ry. Employees, 205 Miss. 354, 38 So. 2d 765 (1949). The constitutional 
difficulty could be avoided if the courts heard only those cases involving interstate commerce, 
but the terms of the Act provided that no injunction shall be granted regardless of whether the 
dispute involves interstate or intrastate commerce. All diversity cases are included. See note 4 
supra. 

** See note 8 supra. 


* A distinction should be drawn between the term “‘jurisdiction’’ and the term “remedial.” 
Prior to the Erie case, the constitutionality of the Norris-La Guardia Act was successfully 
defended on the ground that Congress had the power to restrict or expand the “‘jurisdiction” 
of the federal courts. Levering & Garrigues v. Morrin, 71 F. 2d 284 (C.A. 2d, 1934). If “juris- 
diction” refers merely to the power of a court to hear certain kinds of cases, or to the geo- 
graphical area in which its rulings are effective, then this argument would be a good defense 
against application of the Erie rule. Such a definition would place jurisdictional changes within 
the sphere of procedure. Restriction or expansion of the available remedies, however, can sub- 
stantially affect the substantive law. The Norris-La Guardia Act deals with the remedial 
rather than with the “jurisdictional” powers of the federal courts. The decision in Angel v. 
Bullington, 330 U.S. 183 (1947), indicates that the Erie rule applies if difference in available 
remedies results in substantial disuniformity of decision. In view of the dicta in the Erie 
case, such remedial changes, when decreed by Congress, may be unconstitutional (if they 
apply only in diversity cases). 

* See the concurring opinion of Justice Reed in the Erie case, 304 U.S. 64 (1938). “I am 
not at all sure whether in the absence of statutory direction, federal courts would be compelled 
to follow state decisions. There was sufficient doubt about the matter in 1789 to induce the 
first Congress to legislate. No former opinions of this Court have passed on it... . If the 
opinion commits this Court to the position that Congress is without power to declare what 
rules of substantive law shall govern the federal courts, that conclusion also seems questionable. 
... The Judiciary Article ITI, and the necessary and proper clause of Article I, sec. 8, may 
fully authorize such legislation as this sec. 34 of the Judiciary Act.” See also, Cook, The 
Conflict of Laws in the Federal Courts, 36 Ill. L. Rev. 494 (1942); Constitutional Aspects of 
the Abolition of Federal Common Law, 1 La. L. Rev. 161 (1938). 
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low from this view that Congress, by subsequent legislation, could amend or 
repeal the statutory limits on congressional and judicial power set forth in Sec- 
tion 34. 

Any appraisal of the dicta must begin with an analysis of Section 34. It has 
been pointed out that Justice Story’s view was that the word “laws” did not 
include the decisions of state courts but referred only to statutory law. He fur- 
ther assumed that in the absence of any controlling state or federal legislation, 
the federal courts were free to adopt their own rules of decision in matters of 
“general law.’’ Recent research indicates that prior to the Swift case, Story be- 
lieved that the federal courts were possessed of even greater powers. The indica- 
tions are that both Marshall and Story believed that the words “rules of deci- 
sion” when read in conjunction with “laws of the several states” alluded not to 
the binding effect of law as specifically expressed in statutes or decisions, but to 
the techniques, methods and principles of the common law.” According to this 
view, Section 34, in directing the federal courts to follow such “laws,” did not 
require that federal courts follow the particular decisions of the state courts. 
They were bound only to follow the techniques and principles of decision which 
the state courts used in the absence of statutory law.** The obvious inference 
from this interpretation is that Section 34 permitted the federal judiciary to 
adopt independent rules of decision except where Congress or the state legisla- 
tures otherwise directed. In other words, Section 34, in the view of Marshall and 
Story, is an example of Congress’ exercise of its power to do what the legislature 
of any state is capable of doing, to wit: to amend common-law rules of decision 
by statute. 

It is conceded, of course, that simply as a matter of sentence structure, 
Justice Brandeis’ interpretation of Section 34 is not necessarily incorrect. The 
phrase, “laws of the several states,” could undoubtedly refer to statutes and 
decisions of the states, but in the light of the historical background of the Con- 
stitution, it is equally possible—indeed more probable—that they refer to the 
techniques of the common law and to the judicial power implicit in its prin- 
ciples.** 


# Cook, ibid.; Goodnow, Social Reform and the Constitution (1911). 


33 Justice Story’s decision in Swift v. Tyson is actually in harmony with this interpretation 
of Section 34. One of the principles of the common law is that it can be amended by legislative 
action. When such action is taken, the courts are no longer free to adopt independent rules of 
decision. In cases arising under state statutes, the federal courts will apply the state statutes, 
since in so doing they are still following the techniques of decision used by the state courts. It 
is primarily for this reason that Justice Story required the federal courts to follow state statu- 
tery law. There are, of course, other reasons. Following the decisional law of the highest state 
tribunal would be a relatively simple matter, but the determination of the status of a decision 
in an intermediate state tribunal is difficult. What would the courts do in the absence of state 
decisions in particular kinds of cases? What is the status of an overruled or erroneous decision? 
These questions present only some of the difficulties which the courts must face in following 
state decisional law. 


* Cook, op. cit. supra note 31. 
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If, then, the federal courts are merely required to adopt common-law tech- 
niques rather than state decisions as rules of decision, Section 34 does not repre- 
sent a constitutional limitation on congressional power to declare rules of deci- 
sion for federal courts. These rules would be applicable in diversity cases and 
Section 34 itself is an excellent example of precisely such a rule of decision.** If 
this view of Section 34 is correct, then both Brandeis’ dicta are inaccurate. The 
course pursued in Swift v. Tyson might be called erroneous but it was not uncon- 
stitutional. If the Marshall and Story analysis of Section 34 is accepted, then 
that course was not even erroneous. 

Commentators and courts today tend to exclude the Erie decision from the 
realm of constitutional doctrine. The decision is said to correct Justice Story’s 
interpretation of Section 34 by including within the meaning of the words “laws 
of the several states’ the decisions as well as the statutes of the states. Under 
this interpretation, Mr. Justice Brandeis’ result can be accepted without relying 
on the constitutional overtones in his opinion. Thus, though the analysis of Sec- 
tion 34 herein presented is not commonly accepted, the removal of the taint of 
unconstitutionality from the Swift case has somewhat softened the blow dealt 
to the power of the federal judiciary by the Erie case. Congress has the power to 
declare substantive common-law rules of decision for the federal courts. The 
Norris-La Guardia Act is an example of such a rule. There is nothing in the Con- 
stitution which can prevent Congress from enacting it. 

Although the better view of the Erie case* rejects the constitutional implica- 
tion of its dicta, the conflict between the Norris-La Guardia Act and the Erie 
policy of uniformity persists. Though the Act is not unconstitutional, it must 
inevitably create disuniformity between federal and state rulings. Cases such as 
Angel v. Bullington have indicated that the Supreme Court is willing to sacri- 
fice federal jurisdiction on the altar of uniformity, but in the Bullington case 
there was no specific federal law concerning jurisdiction to stay the Court’s 
hand. In such a situation it may be wise to restrict federal jurisdiction in order 
to achieve uniformity. But where Congress has decreed disuniformity in order to 
effectuate a federal policy, the federal courts should not be bound by the Erie 
rule. The Norris-La Guardia Act, as a valid excercise of congressional power to 
prescribe a substantive rule of decision for the federal courts, is like an amend- 
ment to Section 34. Though a federal law which applies only in diversity cases 
may seem arbitrary, Congress is empowered to enact such a law. The power 
should be carefully and sparingly used, but the decision as to when and where to 
use it rests with Congress. 


%See note 31 supra. Note that Justice Reed felt that Congress was authorized by the 
necessary and proper clause and the Judiciary Article to legislate with respect to diversity 
cases. He interpreted Section 34 as precisely this kind of legislation. Note also that the power of 
Congress to legislate with regard to admiralty is unquestioned. It is an example of how a 
judicial grant of power has been used to justify Congressional legislation. In re Garnett, 141 
U.S. 1 (1891). 


* See note 31 supra. #7 330 U.S. 183 (1947). 
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ROLE OF JUDGE WHERE PRELIMINARY QUESTION OF 
COMPETENCY COINCIDES WITH ULTIMATE ISSUE 
THE LUTWAK CASE 

The recent case of United States v. Lutwak! reflects the tendency to depart 
from the orthodox rule? that where the competency* of an item of evidence de- 
pends on the existence of a disputed fact, the judge is to determine this pre- 
liminary fact on a preponderance of all the evidence.‘ In the Lutwek case, two 
aliens obtained entry into the United States under the War Bride Act® as 
spouses of American citizens honorably discharged from the armed forces. The 
United States prosecuted the aliens on a count of conspiracy to obtain entry 
into this country by willfully false representations,* and to defraud the govern- 
ment of its right to administer the immigration laws by effectuating the illegal 
entry.’ The gravamen of the alleged conspiracy was that the marriage cere- 
monies which enabled the aliens to enter the United States had resulted in 
nothing more than “sham marriages.” In the course of the trial, the prosecution 
called the alleged spouses to testify against the defendants, whereupon de- 
fendants claimed their spousal privilege. Thus the preliminary question of fact, 
the validity of the marriages, coincided with the ultimate issue for the jury. 
District Judge Barnes, without a voir dire examination, overruled defendants’ 
objection, stating: ‘““There has been plenty of testimony here which certainly 
makes it a question of fact as to whether this woman is the wife of [deiendant]. 
I will submit it to the jury and let this woman testify.’’* On appeal, the Seventh 
Circuit approved this procedure, stating that on the basis of evidence submitted 
before the question of competency arose the trial court had “‘obviously believed 
that a prima facie case of invalidity of the marriages had been presented.’’® 


1195 F. 2d 748 (C.A. 7th, 1952), appeal pending S. Ct., No. 775. 
2 See Maguire, Evidence: Common Sense and Common Law 224 (1947). 


* Where admissibility of the questioned evidence turns on relevancy, as opposed to com- 
petency, the existence of the preliminary fact is normally for the jury. See Morgan, Functions 
of Judge and Jury in Determination of Preliminary Questions of Fact, 43 Harv. L. Rev. 165, 
169 (1929); Maguire and Epstein, Preliminary Questions of Fact in Determining the Ad- 
missibility of Evidence, 40 Harv. L. Rev. 392, 404 (1927). But cf. 9 Wigmore, Evidence 
§ 2550 (3d ed., 1940). 


‘ The ordinary rules of evidence do not apply in preliminary rulings by a judge on the ad- 
missibility of evidence. 5 Wigmore, Evidence § 1385(1) (3d ed., 1940). 

§ 59 Stat. 659 (1945), as amended, 8 U.S.C.A. § 232 et seq. (1951). 

*45 Stat. 1551 (1929), 8 U.S.C.A. § 180a (1942). 

7 62 Stat. 771 (1948), 18 U.S.C.A. § 1546 (1950). 


* Transcript of Record at 187, United States v. Lutwak, 195 F. 2d 748 (C.A. 7th, 1952), 
appeal pending S. Ct., No. 775. 


* United States v. Lutwak, 195 F. 2d 748, 761 (C.A. 7th, 1952), appeal pending S. Ct., 
No. 775. The Appellate Court in its initial opinion, January 3, 1950, had first explained that 
since the jury had found the marriages to be invalid, it necessarily followed that the witnesses 
were competent to testify. This part of the opinion was deleted at denial of rehearing. The 
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The prima facie standard,'° a somewhat imprecise concept in itself,” is only 
one of the variations to which courts have subjected the orthodox rule in coinci- 
dence cases. The proponent of the evidence may be required to make only a 
showing from which the existence of the preliminary fact “may be fairly in- 
ferred.” Or the evidence may be admitted if there is other testimony “tending 
materially to show’ the existence of the preliminary fact. Both of these phrases 
may in effect be identical with the prima facie rule. As a further variation, the 
trial judge may admit the evidence without any initial showing whatsoever, on 
condition that the proponent “‘corroborate’’ the existence of the preliminary 
fact at some later point in this case.'* The evidence may be sent to the jury as a 
“question of fact,” which would seem to require a showing by the proponent 
that would permit reasonable men to infer the existence of the preliminary 
fact.” Or the whole matter may simply be left to the “discretion” of the trial 
judge.”* But regardless of the form of words employed, each of these variations 


court then argued that the objection of spousal incompetency should no longer be recognized, 
but “‘[i}f we be wrong in this conclusion, then we think that, for another reason, the condition 
of the record here was such that the court was justified in permitting them to testify... . The 
court obviously believed that a prima facie case of invalidity of the marriages had been pre- 
sented.” 


© The use of a prima facie standard in the Lutwak case is not novel. Cf. Clark v. United 
States, 289 U.S. 1 (1933). Other cases, employing a prima facie test for the preliminary fact of 
conspiracy where this fact coincides with the ultimate issue, are: Machio v. Breunig, 125 
Conn. 113, 3 A. 2d 670 (1939); Kight v. American Eagle Fire Ins. Co. of New York, 125 Fla. 
608, 170 So. 664 (1936); McCutchan v. Kansas City Life Ins. Co. of Kansas City, 122 S.W. 
2d 59 (Mo. App., 1938); State v. McLaughlin, 132 Conn. 325, 44 A. 2d 116 (1945); Hamilton v. 
Standard Oil Co. of California, 190 Wash. 496, 68 P. 2d 1031 (1937). 


1 See 9 Wigmore, Evidence § 2494(1), (2) (3d ed., 1940). The second meaning is the ap- 
propriate one in this context. 


# Bartlett v. United States, 166 F. 2d 920, 925 (C.A. 10th, 1948) (agency). 


18 J. C. Lysle Milling Co. v. S. W. Holt & Co., 122 Va. 565, 95 S.E. 414, 416 (1918), a 
modification of the standard agency doctrine that an alleged agent cannot testify to his own 
agency. Cf. cases cited, Maguire and Epstein, op. cit. supra note 3, at 419 n. 78. 


4 United States v. U.S. Gypsum Co., 67 F. Supp. 397 (D.C. D.C., 1946). The court held 
that though admission of declarations subject to a promise of independent proof of conspiracy 
and connection of defendants with it was within the discretion of the trial court, the promise 
had not been fulfilled. 


%* Chadwick v. Wiggin, 95 Vt. 515, 116 Atl. 74 (1922) (agency). The court apparently 
thought that the preliminary fact was for the jury because of the jury’s role as the paramount 
fact-finding body. 

Accord: People v. Talbott, 65 Cal. App. 2d 654, 151 P. 2d 317 (1944). The court held that a 
statute requiring the fact of conspiracy to be proved before declarations against co-conspirators 
could be admitted permitted proof of that fact on a prima facie standard rather than by a pre- 
ponderance standard in civil cases or a standard requiring proof beyond a reasonable doubt in 
criminal cases. But the court said that since it could not really determine the preliminary 
question (in view of the coincidence with the ultimate issue) the evidence would be received 
conditionally subject to later determination by the jury. It should be noted that substantial 
evidence for the fact had already been presented. Cf. Smith v. Barrick, 151 Ohio 201, 85 N.E. 
2d 101 (1949). 


 Wiborg v. United States, 163 U.S. 632 (1896). 
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relaxes to some extent the proponent’s burden of convincing the judge by a 
preponderance of the evidence that the preliminary fact exists. To just that 
extent, evidence which would be excluded by the strict operation of the technical 
exclusionary rules may go to the jury. Thus, all of these variations raise the 
question: What reasons, if any, justify deviating from the orthodox rule in 
coincidence cases? Parenthetically, it may be observed that the question is of 
special interest in federal criminal cases in view of the fact that Rule 26 of the 
Federal Rules of Criminal Procedure permits the federal courts to interpret the 
common law of competency of evidence “‘in the light of reason and experience.””” 

Against the application of the orthodox rule in coincidence cases it may be 
argued that: 

(1) The court will sometimes foreclose the jury’s decision by excluding evi- 
dence which may be decisive. This seems to be inconsistent with a guarantee of 
trial by jury, or to involve a “usurpation” of the jury’s fact-finding role by the 
judge."* 

(2) It is a waste of time, effort and money to require the same evidence to be 
presented twice: once on the voir dire and again on the merits."* 

(3) The preliminary question of fact in coincidence cases is inseparable from 
the ultimate issue for the jury; it has “no true independent identity.” As such, 
it should be decided by either judge or jury, but not both. Since the decision on 
the ultimate issue is entrusted to the jury, the judge should not be permitted to 
exclude evidence by an independent preliminary decision. 

(4) A relaxation of the orthodox rule is a convenient way to undercut techni- 
cal exclusionary rules that have outlived their usefulness.” 

The first argument concerns the “usurpation” of the jury’s role. In the case 
of State v. Lee,” which influences much of the discussion on this point, it was 
agteed that the husband of X had committed the murder for which defendant 
was being tried. The defendant offered X as a witness to testify that defendant 
was not her husband. The Louisiana rule at that time excluded both favorable 


17 See The Search for Reason and Experience Under the Funk Doctrine, 17 Univ. Chi. L. 
Rev. 525 (1950). 


18 See People v. Doran, 246 N.Y. 409, 416-18, 428, 432, 159 N.E. 379, 381-82, 386, 388 
(1927), discussed in Maguire, op. cit. supra note 2, at 220. 


1 Morgan, op. cit. supra note 3, at 188. 


* Maguire and Epstein, op. cit. supra note 3, at 418. But cf. Maguire, op. cit. supra note 2, 
at 219. 


% Cf. Morgan, op. cit. supra note 3, at 189-91. One further possible argument for relaxa- 
tion of the orthodox standard of admissibility in coincidence cases is that if the judge takes 
jurisdiction over the preliminary question, he will improperly convey to the jury an implied 
expression of his opinion on the cardinal issue of the case. Yet even if the jury could under- 
stand the import of the judge’s decision on the preliminary fact, which is problematical at best, 
praca teary) septa bers orig eh sy Shion. preteen 
termination of this question. Consult Maguire, Evidence: Common Law and Common Sense 
218 (1947). 


127 La. 1077, 54 So. 356 (1911). 
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and adverse spousal testimony. The judge, in a preliminary hearing, found that 
X was in fact defendant’s wife, and thus excluded the most knowledgeable wit- 
ness on the basis of a determination of fact which coincided with the ultimate 
issue for the jury. Since the evidence excluded was decisive, it might be argued 
that the judge rather than the jury in effect decided the guilt of the defendant, 
and on a standard of preponderance of the evidence rather than one requiring 
the trier to be convinced of the fact beyond a reasonable doubt. 

This objectionable result of the strict application of the orthodox rule is 
limited to cases where evidence for the defendant is excluded.” It would not 
occur where the judge admitted the evidence,* or where he excluded evidence 
against the defendant. Furthermore, the judge may in effect foreclose the jury’s 
decision whenever he excludes important evidence on the basis of a technical 
rule, even though no coincidence between preliminary fact and ultimate issue is 
involved. If this is considered “usurpation” of the jury’s function, the argument 
reduces itself to the notion that the value of a jury decision on all the relevant 
evidence outweighs the value of the exclusionary rules themselves.* 

The argument that the preliminary examination is a wasteful procedure is 
also at bottom an attack on the value of the exclusionary rules, as Professor 
Morgan has pointed out.” But it has been suggested that under a relaxed stand- 
ard where proponent’s showing need only be such as to permit reasonable men 
to infer the existence of the preliminary fact, a preliminary hearing may still be 
required.”’ In this event, any saving of time would be minimal. It should be 

* This seems to be a very limited group. In fact, the rule of incompetency invoked in State 


v. Lee itself, which prohibited a wife from testifying for her husband, has today been generally 
repudiated. "Funk v. United States, 290 U.S. 371 (1933). 


%4 The somewhat vague feeling that inequity results from the judge’s determination of a 
preliminary question of fact which coincides with the ultimate issue for the jury occasionally 
is the basis of criticism where the judge admits evidence against defendants. Thus it was urged 
by counsel in the Lutwak case that by permitting the wives to testify, “‘the trial court invaded 
the province of the jury to determine the fact question as to the validity of the marriages. This 
is necessarily so, for the trial court could not have allowed the wives to testify unless it de- 
termined the marriages were invalid, as, in fact, it did.”’ Petition for Rehearing at 6, United 
States v. Lutwak, 195 F. 2d 748 (C.A. 7th, 1952). The defendant in People v: MacDonald, 24 
Cal. App. 2d 702, 76 P. 2d 121 (1938), likewise contended that the judge in overruling de- 
fendant’s objection on competency took away the most important question for the jury. How- 
ever, the judge only decides the preliminary fact for purposes of admissibility ; and the fact 
that hs is deciding a “‘fact which is for the jury’’ does not prevent the jury from giving its own 
decision on that fact ultimately on the basis of all the evidence. 


In Miles v. United States, the Appellate Court said that even if proof of bigamy were 
rendered difficult by exclusion of both wives’ testimony against defendant, ‘‘this is not a con- 
sideration by which we can be influenced.” Miles v. United States, 103 U.S. 304, 315 (1881); 
cf. Matz v. United States, 158 F. 2d 190 (App. D.C., 1946). Miles v. United States holds that 
the judge is to establish the preliminary fact of defendant’s prior marriage, by the proof offered, 
“to his satisfaction.” This formulation, though somewhat ambiguous, seems to indicate that 
the judge is to apply the orthodox standard in coincidence cases where the purpose of the 
technical rule is the protection of a favored relationship. 


* Morgan, op. cit. supra note 3, at 188-89. 
8? Maguire and Epstein, op. cit. supra note 3, at 415. 















1953} COMMENTS 317 


noted, however, that a relaxed standard for the judge has apparently never 
been coupled with a preliminary hearing.** Instead, the judge decides whether 
the standard has been satisfied solely on the basis of evidence presented by the 
proponent in the trial proper. 

The notion that preliminary fact and ultimate issue in coincidence cases are 
“inseparable” and so cannot be decided at different times by judge and jury ap- 
pears to be a mere verbalism. The fact is that the two are analytically separable 
—one going to admissibility and the other to the merits. The idea that since the 
jury is entrusted with the decision on the merits it might as well be trusted with 
all the evidence on the merits begs the very question in issue. The jury is 
“trusted” to rule on the merits only on the basis of evidence that has satisfied 
the technical rules of admissibility. And even the “trust the jury” argument can 
only be advanced for the admission of “untrustworthy” evidence (e.g., hear- 
say), and not for the admission of evidence which is proscribed in order to pro- 
tect some favored relationship. 

The possibility that relaxation of the orthodox rule is just a roundabout way 
of undercutting the technical exclusionary rules finds some support in the Lut- 
wak case itself. Invoking Rule 26 of the Federal Rules of Criminal Procedure, 
the Lutwak court first found that the exclusionary rule barring spousal testi- 
mony was indefensible and outmoded, and should be completely abolished.** 
Immediately thereafter, and as an alternative ground of admissibility, the court 
introduced the prima facie rule. This juxtaposition of the expression of dislike of 
the technical rule with the introduction of the prima facie formula perhaps sug- 
gests that the appellate court may have chosen the prima facie rule as a device 
for diluting the vitality of the spousal privilege involved. This interpretation is, 
however, conjectural since the trial court’s only justification for its treatment 
of the coincidence problem was that “plenty of testimony” had been offered to 
establish competency. In any event, it seems clear that any rule which would 
make the strength of the predicate for admissibility fluctuate with the assumed 
desirability of the exclusionary rule involved would inject added complexity to 


* The cases cited in support of this rule, in Maguire and Epstein, op. cit. supra note 3, at 
418 n. 78, do not represent instances where the suggested rule has been applied. 


** United States v. Lutwak, 195 F. 2d 748, 761 (1952), appeal pending S.Ct., No. 775. But 
the spousal privilege is retained in United States v. Walker, 176 F. 2d 564 (C.A. 2d, 1949), in 
which case Judge Learned Hand states: “(W]e should await the choice of Congress between the 

interests involved, or such an overwhelming general acceptance by the states of 
abolition of the privilege, as induced the Supreme Court to action in Funk v. United S 
Ibid., at 568. Accord: Paul v. United States, 79 F. 2d 561 (C.A. 3d, 1935); Brunner v. United 
States, 168 F. 2d 281 (C.A. 6th, 1948). 

Funk v. United States, 290 U.S. 371 (1933), had decided that a wife was competent to 
testify in her husband’s behalf in a criminal prosecution in the federal courts, holding that in 
such cases the federal courts were not bound by the rules of the law of the land as they existed 
t a specified time in the respective states, but were to apply the common-law rules in accord- 
ance with present day standards of wisdom and justice. Justice Clark, dissenting in the Walker 
case, interpreted this holding of the Funk case to mean that the court did not have to wait 
upon the expression of Congressional intent. 
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the rules of evidence which already present a quite sufficient degree of com- 
plexity.*° 

The foregoing analysis suggests that economy is the most persuasive reason 
for departing from the orthodox rule in the coincidence situation. The obvious 
rejoinder is that economy should not be effected at the expense of the exclusion- 
ary rules; the rules should be enforced or repealed outright. But at a time when 
dockets are overloaded, the rejoinder may appear to be overly rigid and to ig- 
nore the fact that some of the exclusionary rules are themselves a ‘“‘concession 

. to the shortness of human life.”** The rejoinder does, however, sharpen the 
question underlying the coincidence problem; viz., are the exclusionary rules as 
a body sufficiently useful to justify a voir dire hearing for the purpose of pre- 
senting evidence on the preliminary question of fact which controls competency? 
Perhaps this question would be best resolved by vesting in the trial judge the 
power to relax the preponderance requirement where evidence already received 
on the merits establishes a “prima facie” case for admissibility and where a voir 
dire hearing on the preliminary hearing would be unduly time consuming.*? The 
judge would often avoid the need to exercise his discretionary power by using 
his power over the order of proof so as to get before the jury the maximum 


** As Professor Morgan has said, “‘If the time has come for these rules of evidence to cease 
to trouble the course of litigation, it is to be hoped that a more speedy and merciful means of 
extermination will be found.” Morgan, op. cit. supra note 3, at 191. 

Assuming that it is desirable to enforce the technical rules of evidence, the main argu- 
ment in favor of retaining the orthodox rule is that it does enforce the technical rules strictly. 
In addition, several other merits of the orthodox rule have been suggested: 

(1) The rule avoids confusing the jury about questions of admissibility of evidence, as 
these questions are reserved solely for the judge. 

(2) The judge’s training and experience enables him to handle problems of admissibility 
consistently, and the attorney is able to predict in advance with a fair degree of accuracy 
whether a given item of evidence will be admitted. 

(3) A clean-cut division of function between judge and jury permits appellate courts to 
determine with precision the exact points at which error in the admissibility of evidence is 
alleged to have been committed. Maguire and Epstein, op. cit. supra note 3, at 392-95. 

Relaxing the standard that the judge is to apply to evidence on the preliminary question of 
fact will not necessarily result in loss of any of these merits. Questions of admissibility can still 
be resolved solely by the judge; the judge can apply a relaxed standard just as consistently as 
he could the orthodox one; and assignment of error may be just as precisely handled by the 
appellate court. 

However, one variation of the orthodox rule gives the jury a role to play in questions of 
admissibility. See, e.g., People v. Talbott, 65 Cal. App. 2d 654, 151 P. 2d 317 (1944). This is 
the so-called ‘‘second-crack’’ doctrine, where the judge admits the questioned item of evidence 
on an instruction that the jury is to disregard it unless, on a preponderance of the rest of the 
evidence, they find the existence of the preliminary fact. Under this doctrine, the merits of 
Sg ee ee ee ete 
seq. (1947). 


* A.L.I., Foreword to Model Code of Evidence 3 (1942). 


* Variations in the standard of proof required, although they lead to complexity, may be 
indicated where logical simplicity as a practical matter is beyond the reach of a busy court. 
State v. Hayes, 127 Conn. 543, 18 A. 2d 895 (1941) (conspiracy). The court found itself unable 
to separate the declarations against co-conspirators which required preliminary finding from 
other testimony which did not require such finding. 
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amount of competent evidence which bears on the preliminary question. There- 
after a short supplemental voir dire hearing might be sufficient to insure that 
the exclusionary rules were being applied in the light of the pertinent facts. 
Such a solution would, of course, require trial courts to be alert both to the 
existence of a coincidence between preliminary fact and ultimate issue, and the 
underlying question posed by such a coincidence. The cases unfortunately 


suggest that the problem is often ignored, and sometimes misunderstood, by 
the courts. 


LIMITATIONS ON SEIZURE OF “EVIDENTIARY” OBJECTS 


A RULE IN SEARCH OF A REASON 


“Significant but confusing” appropriately describes the rule first enunciated 
in 1921 in Gouled v. United States that objects of “evidentiary value only” can 
never be seized even though an otherwise valid search warrant has been issued 
for the objects and a properly conducted search has taken place.? In the Gouled 
case some bills for legal services, an executed contract and an unexecuted con- 
tract were seized under a valid search warrant by federal agents while investi- 
gating alleged use of the mails to defraud the United States. The Supreme Court 
held, on the evidence presented, that these objects were of ‘evidential value’’*® 
only and accordingly immune from seizure; their seizure violated the Fourth 
Amendment and the use of them in evidence violated the Fifth Amendment.‘ 


I 


For several reasons the Gouled rule is significant. First, the rule, originating 
in the Supreme Court, has retained its vitality by frequent application in the 
lower federal courts. Even a few state courts have utilized the rule, although 


1255 U.S. 298 (1921). 


* Of course, it is possible to conduct a valid search incident to arrest without a search war- 
rant. The cases indicate that the scope of seizure incident to arrest may vary somewhat from 
the scope under a search warrant. See, e.g., Sayers v. United States, 2 F. 2d 146 (C.A. 9th, 
1924). 

* Gouled v. United States, 255 U.S. 298, 310 (1921). 4 Ibid. 


* Cases in which the court suppressed the evidence: United States v. Lerner, 100 F. Supp. 
765 (N.D. Cal., 1951) (Gouled cited); Freeman v. United States, 160 F. 2d 72 (C.A. 9th, 
1947) (Gouled not cited); United States v. Chodak, 68 F. Supp. 455 (D. Md., 1946) (Gouled 
not cited); In re Ginsburg, 147 F. 2d 749 (C.A. 2d, 1945) (Gouled cited); United States v. 
Richmond, 57 F. Supp. 903 (S.D. W.Va., 1944) (Gouled cited); Takahashi v. United States, 
143 F. 2d 118 (C.A. 9th, 1944) (Gouled cited); United States v. Antonelli Fireworks Co., 53 
F. Supp. 870 (W.D.N.Y., 1943) (Gouled not cited); United States v. Thomson, 113 F. 2d 643 
(C.A. 7th, 1940) (Gouled cited); United States v. Genello, 10 F. Supp. 751 (M.D. Pa., 1935) 
(Gouled cited); Bushouse v. United States, 67 F. 2d 843 (C.A. 6th, 1933) (Gouled cited); United 
States v. Poller, 43 F. 2d 911 (C.A. 2d, 1930) (Gouled not cited); United States v. Kirschen- 
blatt, 16 F. 2d 202 (C.A. 2d, 1926) (Gouled cited); United States v. Snow, 9 F. 2d 978 (D. 
Mass., 1925) (in setting the case for further hearing, court distinguished between evidentiary 
and nonevidentiary materials and expressed view that evidentiary materials cannot be 
seized; Gouled cited); In re No. 191 Front Street, 5 F. 2d 282 (C.A. 2d, 1924) (Gouled cited); 
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by far the greater majority of states are silent on the question.* Second, the 
federal doctrine that evidence taken in violation of the Fourth and Fifth Amend- 
ments must be suppressed requires the exclusion of this “evidentiary only” 
material.’ Such exclusion may mean the difference between the successful prose- 
cution of a defendant and the complete collapse of the prosecution’s case. The 
exclusion of the bills and contracts in the Gouled case, for example, caused the 
prosecution’s case against Gouled to fail. Third, the rule purports to ‘provide 
some guide to government agents as to what can and cannot be seized. Fourth, 
there is a bare possibility that the Gouled rule is essential to a scheme of “or- 
dered liberty,” thus making it a part of the due process clause of the Fourteenth 
Amendment and binding upon all the states. The Supreme Court has not yet 
tested this proposition, although it held in Wolf v. Colorado* that the federal 
exclusionary rule is not essential to due process. 

There is uncertainty, however, both as to what objects are “evidentiary 
only” and as to the underlying rationale for the rule itself. An address book was 
termed a “fruit” of a crime in Matthews v. Correa® whereas in United States ». 
Lerner'® the court classified a similar book as being “merely evidentiary.” In 
both cases the search was incident to arrest. The defendant in the Lerner case 
was charged with harboring a fugitive while the defendant in the Matthews case 


Honeycutt v. United States, 277 Fed. 939 (C.A. 4th, 1921) (Gouled cited). Cases in which the 
court admitted the evidence: United States v. Best, 76 F. Supp. 857 (D. Mass., 1948) (Gouled 
cited); United States v. Lindenfield, 142 F. 2d 829 (C.A. 2d, 1944) (Gouled cited); Matthews 
v. Correa, 135 F. 2d 534 (C.A. 2d, 1943) (Gouled not cited); United States v. Bell, 48 F. Supp. 
986 (S.D. Cal., 1943) (Gouled cited); Landau v. United States Att’y for So. Dist., 82 F. 2d 
285 (C.A. 2d, 1926) (Gouled cited); Foley v. United States, 64 F. 2d 1 (C.A. 5th, 1933) (Gouled 
cited); Sayers v. United States, 2 F. 2d 146 (C.A. 9th, 1924) (Gouled cited). 

Although most of these cases differed somewhat from Gouled in their fact situations, the 
Gouled rule has been used to distinguish between objects that can and cannot be seized. 
Several of the cases cited involved searches incident to arrest and in some both the seizure 
and the manner of search were unreasonable. See, e.g., United States v. Lerner, 100 F. Supp. 
765 (N.D. Cal., 1951), where bills, statements, photographs, a telephone list and several addi- 
tional objects were taken. Not only were the objects ‘‘merely evidentiary’’ but the search was 
exploratory. Although a case precisely like Gouled has not been before the Supreme Court 
since the Gouled case, the Gouled rule has influenced the Supreme Court in their decisions as 
to the limits to seizure. See Marron v. United States, 275 U.S. 192 (1927); United States v. 
Lefkowitz, 285 U.S. 452 (1932); Zap v. United States, 328 U.S. 624 (1946). 


* State v. Willard, 54 So. 2d 179 (Fla. Sup. Ct., 1951). Here a search warrant authorized a 
county officer to seize private books and records “for use as evidence before the . . . Grand 
Jury and in any prosecutions following.’’ The defendant’s books were seized and an indictment 
returned against him. The court held the seizure was objectionable on grounds of self-incrimi- 
nation. See also statement in Church v. State, 151 Fla. 24, 9 So. 2d 164 (1942), favorable to 
the Gouled rule; State v. George, 32 Wyo. 223, 231 P. 683 (1924). 


7™See Weeks v. United States, 232 U.S. 383 (1913); Silverthorne Lumber Co. v. United 
States, 251 U.S. 385 (1920). Under the Silverthorne doctrine, if it is objectionable to obtain 
the objects by warrant, the government is further prohibited from using these objects to 
obtain other incriminating evidence against the defendant. 

* 338 U.S. 25 (1949). 


*135 F. 2d 534 (C.A. 2d, 1943). © 100 F. Supp. 765 (N.D. Cal., 1951). 
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was charged with concealing money, merchandise and other property from her 
trustee in bankruptcy. The Matthews court, in its explanation of the character 
of the address book, made a statement that clarifies little: ‘““The line between 
fruit of the crime itself and mere evidence thereof may be narrow; perhaps this 
turns more on the good faith of the search than the actual distinction between 
the matters turned up.” An exemplification of further confusion attending the 
application of the rule is Zap v. United States. Here a cancelled check that had 
been used to defraud the government was seized during an inspection of the 
defendant’s books by federal agents. According to the majority opinion, the 
check was the means by which the crime was committed and therefore subject 
to seizure.'* The opinion of the dissenting judges indicates their belief that the 
check was merely evidentiary,‘ and thus, under the authority of the Gouled 
case, immune from seizure. But, the dissenting opinion seems to agree with the 
majority that a valid warrant could have been issued for the cancelled check, a 
statement wholly inconsistent with the Gowled rule. 

The difficulty of drawing a consistent line between those objects that are 
“evidentiary only” and those that may be seized is further indicated by a com- 
parison of Marron v. United States,* Gouled v. United States’ and United States 
v. Lefkowitz.* In the Marron case, government agents discovered the defendant 
in the act of soliciting illegal liquor business. An arrest followed. Under a war- 
rant authorizing a search for “intoxicating liquors and articles for their manu- 
facture,” ledgers and bills were seized by the arresting officers. The court held 
that the ledgers were “part of the outfit . . . actually used to commit the of- 
fense”’ and the bills “‘were so closely related to the business [that they could be 


1 135 F. 2d 534, 537 (C.A. 2d, 1943). In the Matthews case, the court held that the search 
was not too intense, even though a thorough search of drawers and other parts of the house 
was conducted. It is interesting to conjecture that the size of the objects searched for may have 
importance in deciding whether an intensive search is necessary. For example, an intensive 
search may be essential to discover small objects like money in the Matthews case while a 
similar search for a still in open view as in Trupiano v. United States, 334 U.S. 699 (1948) 
may be objectionable. For additional analysis of this point see Ramsey, Acquisition of Evidence 
By Search and Seizure, 47 Mich. L. Rev. 1137, 1153 (1947). The officers in the Matthews case 
searched for money and merchandise and were allowed to seize an address book and an account 
book. The Supreme Court has developed a number of categories of seizable objects as dis- 
tinguished from evidentiary materials. These categories include instruments of a a fruits 
of a crime, weapons used to commit a crime, contraband and stolen goods. See Harris v 
United States, 331 U.S. 145 (1946). 

12 328 U.S. 624 (1946). 

18 Thid., at 629 n. 7. 


4 Thid., at 632-33. Frankfurter states, ““But to seize for evidentiary use papers the posses- 
sion of which involves no infringement of law, is a horse of a different color.” 


48 Tbid. See Reynard, Freedom From Unreasonable Search and Seizure—A Second Class 
Constitutional Right?, 25 Indiana L.J. 259, 283 (1950), where the author takes the position 
that the Zap case should have followed Gouled v. United States. 


#275 U.S. 192 (1927). 
17 255 U.S. 298 (1921). #285 U.S. 452 (1932). 





322 THE UNIVERSITY OF CHICAGO LAW REVIEW [Vol. 20 


considered] as used to carry it on.’””* Any difference between the bills for legal 
services seized in the Gouled case and the bills seized in Marron is slight. A 
reasonable conclusion to draw is that the two cases are inconsistent insofar as 
the limitations upon the objects seized are concerned.”® In United States ». 
Lefkowitz, federal agents conducted a search incident to an arrest for conspiracy 
to sell and possess intoxicating liquors in violation of the Prohibition Act. A 
number of papers, books, glasses, liquor and other articles were picked up by the 
searching officers. The Court described the search as “exploratory” and called 
the objects “unoffending” and immune from seizure. Some of these objects do 
not seem to differ to any significant extent from the bills seized in the Marron 
case. 

Thus the Gouled rule as interpreted by the courts leaves no hard and fast 
test upon which federal agents can rely. 


II 


What rationale, if any, have the courts employed to determine the limits to 
seizure, i.e., the reason for the Gouled rule? In most instances, the courts have 
accepted the Gouled rule upon faith or have neglected to make explicit the 
reasons for applying the rule. The Gouled court, itself, did not elaborate on the 
reasons for creating such a distinction. At first glance, it seems surprising that, 
in cases where there has been a lawfully conducted search and the evidence 


® Marron v. United States, 275 U.S. 192, 199 (1927). 


* Lasson points out the inconsistency between the Gouled, Lefkowitz and Marron cases. 
Lasson, The History and Development of the Fourth Amendment to the United States Con- 
stitution 135-36 (1937). Many cases can be cited demonstrating the fuzzy line between evi- 
dentiary and other objects. Landau v. United States Att’y for So. Dist., 82 F. 2d 285 (C.A. 2d, 
1936), involved a memorandum containing a list of watches the defendant was planning to 
smuggle in from Switzerland. The court held the memorandum to be not merely evidentiary 
but an instrument of the crime. The court declared, “If papers can ever be an instrumentality 
of crime, when not constituting the essence of the crime itself, they are such here.” In Bus- 
house v. United States, 67 F. 2d 843 (C.A. 6th, 1933) notebooks, receipts, correspondence, 
records and other items were seized under a warrant for “liquors, materials and ingredients 
designed and intended for use in the manufacture of intoxicating liquor, and books and 
memoranda disclosing sales of and miscellaneous dealings in such liquors.’’ The court held 
that the books, etc. were seized merely as evidence of the defendant’s complicity in a viola- 
tion of the Prohibition Act. A case decided a little earlier held under practically similar cir- 
cumstances that such books, records and ledgers were the things actually used to commit the 
crime of conspiracy to violate the Prohibition Act. Foley v. United States, 64 F. 2d 1 (C.A. 
Sth, 1933). United States v. Poller, 43 F. 2d 911 (C.A. 2d, 1930) is another example of the 
court’s classification of certain books containing entries of transactions as evidentiary in a 
case involving prohibition violations. For additional authority as to the uncertainty regarding 
what constitutes evidentiary materials, consult In re Ginsburg, 147 F. 2d 749 (C.A. 2d, 1945) 
(securities and cash seized where charge was accepting a bribe; held evidentiary); Bozel v. 
Hudspeth, 126 F. 2d 585 (C.A. 10th, 1942) (papers, circulars, advertising matter seized inci- 
dent to arrest where charge was mail fraud; held fruits); United States v. Antonelli Fireworks 
Co., 53 F. Supp. 870 (W.D. N.Y., 1943) (books, papers and records seized where charge was 
making defective hand grenades; held evidentiary); Sayers v. United States, 2 F. 2d 146 
(C.A. 9th, 1924) (liquor, meat bill, light bill, record of savings and of beer purchases seized 
in search incident to arrest on charge of prohibition violation; seizure held reasonable). 
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secured is relevant to the crime charged, the courts have applied an additional 
limitation as to objects that can and cannot be seized.”! 

It is arguable that the invalidation of a seizure of evidentiary objects turns on 
the stake or “title” the possessor has in the objects. The operation of this “title” 
notion is more clearly evident when the courts decide that other categories of 
objects can be seized. Stolen property has long been recognized as subject to 
seizure. In an early case, the seizure of stolen property was justified on the 
ground that the thief has no property rights in the goods.** Lord Camden de- 
clared in Entick v. Carringion,** the most famous English case of seizure: “Papers 
are the owner’s goods and chattels; they are his dearest property, and are so far 
from enduring a seizure, that they will hardly bear an inspection.” As for con- 
traband* and public papers,” both of which the courts agree can be seized, title 
to neither is in the possessor. It should be noted here that the “stake” the indi- 
vidual must have in the object before he can protest the seizure is somewhat 
greater than is required to enable him to bring an action of trespass to chattels, 
in which case mere possession may be sufficient. 

The title rationale, however, is insufficient to explain the seizure of weapons 
used to commit a crime’ and of required records. Not only does the individual 
have possession of the weapons, but title as well, which according to the “title” 
rationale should permit him to protest the seizure. Similarly, while required 

* There is no express language in the Fourth Amendment to support such a limitation. It 
can be argued, however, that some distinction between objects that can and cannot be seized 
was intended by the drafters since they included the phrase “‘unreasonable searches and 
seisures’’ in the Amendment. (Emphasis added.) It is doubtful that a conclusive decision as to 
the validity of the limitation can be made on the basis of an interpretation of the language of 


the Amendment. In any event, it is significant that none of the cases have attempted to justify 
the Gouled rule on this ground. 


# Rule 41(b) Fed. Rules Crim. Proc., 18 U.S.C.A. (1951), authorized the seizure of stolen 
property. In the historical development of the Fourth Amendment, Coke in England main- 
tained that even stolen property could not be seized. Coke, Fourth Institute 176 (1797). But 
in Entick v. Carrington, 19 Howell’s State Trials 1029 (1765), the court mentioned that by 
common practice stolen property had become subject to seizure. See also, United States v. 
Boyd, 116 U.S. 616, 623 (1886), and Harris v. United States, 331 U.S. 145, 154 (1947), and 
the cases cited, at 154 n. 7 for approval of this formulation. 


*3 Statement to this effect can be found in Entick v. Carrington, 19 Howell’s State Trials 
1029, 1066 (1765). 

* Thid. 

** For a complete list of federal statutes authorizing a seizure of contraband consult the 
Appendix to Davis v. United States, 328 U.S. 582, 618 (1946). A few examples will serve to illus- 
trate what contraband can be seized. Trupiano v. United States, 334 U.S. 699 (1948) (still); 
United States v. Hotchkiss, 60 F. Supp. 405 (D.C. Md., 1945) (still); Symons v. United States, 
178 F. 2d 615 (C.A. 9th, 1949) (dope); McGuire v. United States, 273 U.S. 95 (1927) (liquor). 

* The Supreme Court upheld the seizure of ration coupons in Davis v. United States, 
328 U.S. 582, 588 (1946), and of draft classification cards in Harris v. United States, 331 U.S. 
145, 154 (1946), on the ground that these items were “government property”’ subject to in- 
spection and recall at any time. 

#7 Rule 41(b) Fed. Rules Crim. Proc., 18 U.S.C.A. (1951), authorizes the seizure of weap- 
ons used to commit a crime. 
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records can be seized,”* title nevertheless remains in the defendant. Further- 
more, there are no convincing arguments in favor of treating the “title” ration- 
ale with such high regard. Making such a notion decisive where the entrance 
upon the premises is already authorized under the warrant is a somewhat un- 
expected bit of caution.”* In addition, this doctrine would supply no reliable 
guide to searching officers in deciding, for example, whether a piece of paper is 
evidentiary only or a means used to commit a crime. 

Courts frequently hold that the Fifth Amendment’s clause forbidding com- 
pulsory self-incrimination is violated by a seizure of evidentiary objects.*° This 
self-incrimination hypothesis had its inception in Boyd v. United States." and 
received confirmation in the Gouled case. In the Boyd case, a court order, in 
compliance with a federal statute, directed the defendant to produce an invoice. 
The order stipulated that if he failed to produce the invoice the allegations per- 
taining to it would be treated as admitted. It was held that the order was both 
an invasion of privacy in violation of the Fourth Amendment and the equiva- 
lent of self-incrimination in violation of the Fifth.** The Fifth Amendment vi- 
olation lay in the compulsion which this particular statute imposed upon the 
defendant to produce the object. The defendant was confronted with the diffi- 
cult choice of either producing the invoice or having the allegations pertaining 
to it admitted. The discussion in the Boyd case has given rise to a doctrine re- 
quiring symmetry between the Fourth and Fifth Amendments which has re- 


% United States v. Kempe, 59 F. Supp. 905 (N.D. Iowa, 1945), held that the Fourth 
Amendment is not applicable to records kept by a person under the requirement of law. The 
court called the records quasi-public since they are open to inspection at all times. However, 
incident to arrest a stock record book was held not subject to seizure because it did not consti- 
tute an instrumentality of the crime. Freeman v. United States, 160 F. 2d 72 (C.A. 9th, 1947). 
The court admitted the quasi-public nature of the documents but maintained that they were 
mere evidence of the crime. The court nevertheless declared that such documents could have 
been picked up under a search warrant or subpoena. The Supreme Court has not yet passed 
upon the seizability of required records. 


** Furthermore, courts applying the Gouled rule do not speak in terms of ‘‘title” or ‘“‘tres- 
pass.”” However, the Gouled court may have had some title-trespass notions in mind when it 
declared that warrants must be limited to cases where “a primary right to such search and 
seizure may be found in the inlerest which the public or the complainant may have in the 
property to be seized, or in the right to the possession of it.” (Emphasis added.) Gouled v. 
United States, 255 U.S. 298, 309 (1921). 


*® Gouled v. United States, 255 U.S. 298 (1921); United States v. Lefkowitz, 285 U.S. 452 
(1932). 


™ 116 U.S. 616 (1886). 
® Tbid., at 620. 


3 Tbid., at 635. Thus by judicial interpretation, the Fifth Amendment’s protection against 
self-incrimination was engrafted on the Fourth Amendment to the point where evidence 
taken in violation of the Fifth also violates the unreasonable seizure clause of the Fourth 
Amendment. Wigmore argues that the histories of the two amendments have been distinct 
and that different considerations should govern the interpretation of each. 8 Wigmore, Evi- 
dence § 2264(2b) (3d ed., 1940). 
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sulted in comment that the effective protection of the individual from self- 
incrimination is responsible for the Gouled rule. 

To test this hypothesis, first the categories of objects to which the privilege 
applies must be examined. The privilege against self-incrimination is primarily 
a protection against testimonial compulsion,* but the privilege has been ex- 
tended to the category of pre-existing documents.” A completely acceptable 
justification for this extension has not been offered, the best suggestion being 
that an individual should not be forced to choose between perjury and destruc- 
tion of the papers." This difficult choice is absent in the seizure field when 
stolen goods and contraband are involved, since the thief or possessor need not 
vouch for the genuineness of the goods. The rightful owner is the logical party 
to make such authentication and therefore no violation of the privilege is ap- 
parent. Furthermore, the possession of such objects is tainted with illegality 
from the beginning.** 

Where weapons used to commit a crime are seized,** none of the usual justi- 
fications for applying the self-incrimination privilege are present: there is no 
testimonial compulsion, and there is no “impossible” choice for the possessor to 
make. Thus the courts are in accord that the seizure of such weapons is valid, 
although the question of whether the Fifth Amendment is violated has never 
been explicitly decided in relation to these objects.‘ 

Public papers and required records appear to be treated like corporate papers 
insofar as the protection of the Fifth Amendment’s privilege against self-in- 


crimination is relevant. The privilege is denied the possessor of such papers.“ 

Apparently objects of evidentiary value only are similar to the pre-existing 
document category that enjoys immunity from production. But the justification 
for allowing the privilege to pre-existing documents does not hold when a seizure 


*4TIn his dissent in Davis v. United States, 328 U.S. 582, 595 (1946), Justice Frankfurter 
declared, ‘‘Private papers of an accused cannot be seized even through legal process because 
their use would violate the prohibition of the Fifth Amendment against self-incrimination.”’ 
Also see Machen, The Law of Search and Seizure 42 (1950) ; United States v. Richmond, 57 F. 
Supp. 903, 907 (S.D. W.Va., 1944). 


36 Haywood v. United States, 268 Fed. 795 (C.A. 7th, 1920). See Meltzer, Privilege Against 
Self-Incrimination, 18 Univ. Chi. L. Rev. 687, 700 (1951). 


* Thid., at 699. 
37 Tbid., at 692. 8 Tbid., at 707 n. 100. 


%* For a well-known declaration to the effect that weapons can be seized, see Harris v. 
United States, 331 U.S. 145, 154 (1947). 


“ Tf a subpoena for such objects were issued, however, the possessor would be faced with 
the “impossible” choice of either producing an object that might incriminate him or de- 
stroying it in disobedience to subpoena. In this event, the courts would be faced with the 
necessity of making an express ruling on the applicability of the Fifth Amendment. However, 
as a practical matter, it seems doubtful that a case in which such weapons are subpoenaed 
will ever occur. 


“ Consult Meltzer, Privilege Against Self-Incrimination, 18 Univ. Chi. L. Rev. 687, 701 
(1951). 
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occurs because there is no opportunitv for the possessor to destroy the objects, 
and consequently, no “impossible” choice for him to make {One might argue 
that the “lazy prosecutor” notion, sometimes used to explain the privilege 
against self-incrimination, would supply a clue as to the reason for the immunity 
of evidentiary objects from seizure. But it seems an overextension of this notion 
to compel the prosecutor to exercise more ingenuity in discovering other kinds 
of proof when he has already taken the time to procure a search warrant and to 
conduct a search. Thus there seems no convincing reason for treating the seizure 
of evidentiary objects as a violation of the Fifth Amendment, } 

If Fifth Amendment notions control whenever the Gouled rule applies, it 
should be the case that corporations cannot claim the benefit of the Gouled rule. 
Broad powers of subpoena are allowed with respect to corporations.” In Okla- 
homa Press Publishing Co. v. Walling,“ the Court placed few restrictions on the 
subpoena of corporation papers by a government administrative agency: 
“(T]he Fourth [Amendment], if applicable, at the most guards against abuse 
only by way of too much indefiniteness or breadth in the things required to be 
‘particularly described,’ if also the inquiry is one the demanding agency is au- 
thorized by law to make and the materials specified are relevant.”“* The Court 
stated in United States v. Morton Salt Co.“ that a request for reports and other 
information by a regulatory commission is valid even though the investigation 
has no particular charge in mind and is conducted merely to satisfy “official 
curiosity.” This type of investigation is hardly distinguishable from a search 
for “evidence.” Although the Supreme Court has not explicitly asserted that 
corporations are denied the benefit of the Gouled rule, the cases in result sub- 
stantiate this position.” The above discussion indicates that it is possible to line 


“ Most cases agree that as long as the subpoena does not call for all the corporation’s 
books and the documents are relevant to the investigation, the subpoena will usually be up- 
held. See Oklahoma Press Publishing Co. v. Walling, 327 U.S. 186, 208 (1946); Hale v. Henkel, 
201 U.S. 43, 72-73 (1906); McGarry v. SEC, 147 F. 2d 389 (C.A. 10th, 1945); Fleming v. Mont- 
gomery Ward & Co., 114 F. 2d 384 (C.A. 7th, 1940). 


4 327 U.S. 186 (1946). 338 U.S. 632 (1950). 
“Thid., at 208. * Thid., at 652. 


‘" Essgee Co. v. United States, 262 U.S. 151 (1923), was a case in which the corporations 
were subpoenaed to produce certain books and records. The records were produced and sub- 
sequently two individuals in the corporation were arrested on the grounds of carrying on illegal 
importations. The corporation brought a writ of error to review the action of the District 
Court in denying the corporation the return of the papers. It was contended that the Boyd and 
Gouled cases required the return, but the court held: ‘“Those cases [Boyd and Gouled] were all un- 
reasonable searches of documents and records belonging to individuals. The distinction between 
the cases before us and those cases lies in the more limited application of the Amendments to 
the compulsory production of corporate papers and documents.” Ibid., at 158. Reynard seems 
to think that the corporation cases are consistent with the Gouled rule because the records 
could be used to commit further crimes. Reynard, Freedom From Unreasonable Search and 
Seizure—A Second Class Constitutional Right?, 25 Indiana L.J. 259, 288 (1950). But when 
no charge is made against the defendant prior to the subpoena, why isn’t a search found 
to be for “‘evidence”’ in the Gouled sense when the documents are called for? 
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up most of the seizure cases on a Fifth Amendment rationale.** However, as we 
have seen, the rationale is tenuous when applied to the seizure of evidentiary 
objects. 

A privacy rationale may provide a better explanation of the Gouled rule. 
Privacy is already protected to an extent through Supreme Court interpreta- 
tion of the unreasonable search clause of the Constitution.** But the safeguards 
of a reasonable search apply mainly to the original entry. It is arguable that the 
drafters of the Constitution intended to further protect a man’s privacy by 
immunizing from seizure certain of his personal property. The Constitution 
explicitly distinguishes between houses, papers and effects.®° A good statement of 
the privacy rationale is found in United States v. Poller. “[(T)he real evilaimed 
at by the Fourth Amendment is the search itself, that invasion of a man’s 
privacy which consists in rummaging about among his effects to secure evidence 
against him. . . . Nevertheless, limitations upon the fruit to be gathered tend to 
limit the quest itself.” 

The protection of privacy provides a fairly good justification for the distinc- 
tion between objects that can and cannot be seized. In the case of stolen goods 
and contraband which can be seized, the individual’s right to privacy does not 
appear worthy of protection because (1) the individual does not own the prop- 
erty, and (2) his acquisition or possession of it is illegal. There is no need to 
protect privacy where public papers and required records are concerned, since 
both categories of objects are by definition open to inspection at all times. One 
might maintain that where privacy notions prevail weapons could not be seized. 
But, as to these items, there is another equally if not more important policy to 
consider. The courts have concluded, and rightly so, that it is better to incon- 
venience an individual somewhat by the seizure of his weapons than to allow 
the individual the use of these dangerous instruments to harm the public and to 
perpetrate further crimes. 

Seizure in sedition cases raises problems that a privacy rationale for the 
Gouled rule may help in solving. It can be said with some positiveness that the 
“evidentiary only” rule originated in Entick v. Carrington, where so-called 

4 This self-incrimination notion cannot explain the seizure of the cancelled check in Zap v. 
United States, 328 U.S. 624 (1946). Is not the check a pre-existing document? 

- oaen e.g., Weeks v. United States, 232 U.S. 383 (1913); Byars v. United States, 273 U.S. 
1 : 

se“'T}he rights of the people to be secure in their persons, houses, papers, and effects 
against unreasonable searches and seizures, shall not be violated.”’ U.S. Const. Amend. 4. 

© 43 F. 2d 911 (C.A. 2d, 1930). 


52 Thid., at 914. The court in United States v. Kirschenblatt, 16 F. 2d 202 (C.A. 2d, 1926), 
explained the Gouled rule on a privacy basis. It was said that unless a limitation is placed on 
objects that can be seized, one could search at random. Dax, Arrest, Search and Seizure 144 
(1946), cites Kirschenblatt as authority on the matter. Other sources also indicate that the 
privacy notion is dominant. Cooley, A Treatise on the Constitutional Limitations Which Rest 
Upon the Legislative Power of the States of the American Union 623-24 (8th ed., 1927); U.S. 
v. Rabinowitz, 339 U.S. 56, 64 (1950). 

53 19 Howell’s State Trials 1029 (1765). 
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“seditious” papers were seized. Concern was expressed in the Entick case be- 
cause a warrant had been issued authorizing the seizure of seditious materials. 
The court argued that if an officer were allowed to procure such a warrant, there 
was imminent danger that he would search and seize objects indiscriminately .* 
Search for evidence to convict the defendant was held to be repugnant to the 
ideals of personal security and privacy. The Fourth Amendment was probably 
designed to remedy such indiscriminate seizure.** Even though it is’‘far from 
clear what materials are seditious (and it would be asking a great deal for 
federal agents to be proficient in sifting seditious materials from harmless ob- 
jects) nevertheless, to protect one’s security, it is essential that some limit be 
placed on the scope of seizure. The District Court decision in United States ». 
Bell® points up the importance of this issue. Following a lawful search incident 
to arrest, the defendant was indicted for conspiring to violate the Espionage 
Act. Large quantities of letters, printed literature, documents, pamphlets and 
other papers were seized. Many of the articles were not directly related to the 
commission of the crime charged; yet the court upheld the seizure on the 
grounds that the crime was of a complicated nature and that incident to arrest 
there may be seized “articles, books, and papers which are the instruments, 
fruits or evidence of the crime or connected with its commission or which supply 
proof relating to the transaction out of which it arose.”*’ It seems distressing 
that in time of national hysteria, seizures of ‘“‘seditious”’ materials might be per- 
mitted that would effectively obliterate the concept of unreasonable seizures. 
Were privacy notions dominant under the Gouled rule, one would expect to find 
the rule applied most rigorously in cases involving sedition. However, the fact 
that the Smith Act permits warrants to be issued for material advocating violent 
overthrow of the government®™ indicates that privacy notions have been sub- 
ordinated in an effort to preserve national security. If the Communist Mani- 
festo or a pamphlet describing the merits of the communal farm system is 
seditious matter which can be picked up with a warrant under the Smith Act, 
then one can argue that few objects are safe from seizure. 

Another difficulty with the privacy notion as an explanation of the seizure 
cases is the fact that, in instances where privacy needs protection most, the 


54 The Star Chamber and Privy Council in 1596 allowed searches for all books and papers 
that affect the state. Lasson, The History and Development of the Fourth Amendment of the 
United States Constitution 26 n. 50 (1937). An example of the consequences of such seizures 
is related ibid., at 31. The Privy Council authorized a search of Edward Coke’s home for 
“‘seditious and dangerous papers.”’ All his books, jewelry, money and even a will were seized. 


** See Lasson, op. cit. supra note 54. 
¢ 48 F. Supp. 986 (S.D. Cal., 1943). *7 Thid., at 995. 


#54 Stat. 670, 671 (1940), as amended, 18 U.S.C.A. § 2385 (1951). The statute declares 
that it is “unlawful for any person . . . to print, publish . . . circulate . . . or publicly display 
any written or printed matter advocating, advising or teaching the duty, necessity, desirability, 
or a of overthrowing or destroying any government in the United States by force or 
violence.” 
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Supreme Court has failed to give the essential help. Securing evidence by wire- 
tapping and other modern hearing devices has been held not to violate the 
Fourth Amendment.** While deciding thet evidence procured through the em- 
ployment of a hearing device cleverly concealed in the clothing of a federal 
agent’s accomplice did not violate either the Fourth or Fifth Amendment, the 
Court in On Lee v. United States® postulated that the rule granting immunity 
from seizure to materials of “evidentiary value only” applies only to a seizure of 
“tangible” objects. In other words, a taking of conversations, words or 
thoughts is not really a “seizure” within the meaning of the Fourth Amend- 
ment. This rule seems to run contrary to the dictum of a District Court in 
Reeve v. Howe™ that intangible objects such as communications as well as tangi- 
ble objects are “effects” within the meaning of the Fourth Amendment. The 
Supreme Court appears to have conveniently forgotten that one’s security can 
be disturbed equally as much by a seizure of “words” as by a seizure of “‘docu- 
ments.” Furthermore, it is peculiar that the Supreme Court did not hold, as- 
suming that there had been a seizure, that wiretapping and the acquisition of 
evidence through other modern hearing devices is a seizure of materials of 
“evidentiary value only” and consequently invalid. For, in the usual instance, 
there is probably nothing more purely evidentiary than an intercepted con- 
versation. If privacy protection were the most important consideration in any 
application of the Gouled rule, it should be found that the rule at least covers 
the wiretapping situations. 


Some cases apply a rule to the seizure problem under which all evidence that 
is relevant to the crime charged is admitted.** Such a rule, of course, would 
eliminate the Gouled doctrine. Under this relevancy rule the searching officer 
can determine the limits to a valid seizure more easily than he can under the 
Gouled rule. When the Gouled rule is in effect, an officer may never know what 
the court will regard as “evidentiary only.”” However, despite the simplicity and 


* Olmstead v. United States, 277 U.S. 438 (1928) (wiretapping); Goldman v. United 
States, 316 U.S. 129 (1942) (detectaphone). 


343 U.S. 747 (1952). 
® Thid., at 753. @ 33 F. Supp. 619 (E.D. Pa., 1940). 


* Another suggested rationale for the Gouled rule is that the rule is necessary to prevent 
prosecutions from being based on opinion evidence, i.e., letters and diaries. Fraenkel, Recent 
Developments in the Federal Law of Searches and Seizures, 33 Iowa L. Rev. 472, 488 (1948). 
This rationale is predicated on the rather weak assumptions that (1) prosecutors will prosecute 
in cases in which they have little substantial evidence, and (2) judges are incapable of discern- 
ing between opinion evidence and non-opinion evidence. None of the reported cases indicate 
that this rationale is the moving force behind the rule. 


*4See In re Ginsburg, 147 F. 2d 749 (C.A. 2d, 1945), where the test was relevancy. See 
also United States v. Mounday, 208 Fed. 186 (D. Kans., 1913). A law review note writer, dis- 
cussing the Gouled rule, asks: ‘Is it a wholly irrational interpretation of the language of the 
court to say that the public has a very real interest in the discovery, seizure and use of every- 
thing which may tend to establish guilt of crime?’”’ 20 Mich. L. Rev. 93, 95 (1921). Wisconsin 
allows the seizure of evidence of a crime. Wisc. Stat. § 363.02 (10) (1951). 
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easy comprehensibility of the relevancy doctrine, there remains a conscious 
feeling that additional safeguards to one’s privacy are requisite. 

Perhaps the extension of the Gouled rule into the field of wiretapping and 
other secretive hearing devices would be desirable. It is in this field that safe- 
guards to the search are lacking, there being no necessity for obtaining search 
warrants. A more rigorous application of the rule in the sedition area may also 
be advisable. But shortcomings to this rule may render any application ineffec- 
tive, because the rule leaves officers in the dark as far as knowledge of the pre- 
cise limits to seizure is concerned. There exists the additional question of wheth- 
er such a judicial rule would have any real deterrent effect upon law enforce- 
ment officers. In addition to these two practical objections to the extension of 
the rule into other areas, there is the further objection that the Gouled rule lacks 
an acceptable rationale. But this objection is not necessarily decisive. As Justice 
Learned Hand has said, ‘Such constitutional limitations arise from grievances, 
real or fancied, which their makers have suffered, and should go pari passu with 
the supposed evil. They withstand the winds of logic by the depth and tough- 
ness of their roots in the past.’** 


COMMUNISTS AND THE RIGHT TO BAIL 


The usually tranquil law of bail has been recently disturbed by a surprising 
number of cases illustrating the sharp test put to civil liberties conceptions by 
the Communist problem. Proceedings against subversives under the Smith 
Act! and the Internal Security Act of 1950* have brought variations in previous- 
ly routine and unquestioned bail procedures. Within the bail framework, consti- 
tutional values and practical possibilities of martyrdom compete with concern 
for the security of the nation. The haven offered by sympathetic foreign govern- 
ments and the nature of the international Communist conspiracy seem to pro- 
mote escape.’ The government’s challenge of the traditional rules of bail has 
raised difficult problems of policy and justice. 

It is the purpose of this comment to examine the response of the federal 
courts to these considerations in four situations regarding bail: (1) prior to con- 
viction; (2) pending appeal; (3) in deportation proceedings; and (4) in examin- 
ing the qualifications of a proffered surety.‘ 

** United States v. Kirschenblatt, 16 F. 2d 202, 203 (C.A. 2d, 1926). 

1 $4 Stat. 670 (1940), as amended, 62 Stat. 808 (1948), 18 U.S.C.A. 2385 (1951). 

* 64 Stat. 987 (1950) (Subversives Activities Control Act of 1950; the McCarran Act). 


* Gerhardt Eisler jumped bail and was, until his recent removal from office, an important 
official in the East German government. As stated in Stack v. Boyle, 342 U.S. 1, 5 (1951), 
“The government asks the courts to depart from the norm by assuming, without intro- 
duction of evidence, that each petitioner is a pawn in a conspiracy and will, in obedience to a 
superior, flee the jurisdiction.”” But compare the reception of the same argument when ad- 
vanced in a deportation proceeding. 

*In relating the cases, it may be helpful to keep in mind the following sequence of events 
which have seemed to tighten the government’s case: outbreak of Korean hostilities, June 25, 
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I 

Because the Judiciary Act of 1789 gave an absolute right to bail in noncapital 
cases,® the federal courts have never had to decide whether or not the right is 
one guaranteed by the Eighth Amendment. However, the Eighth Amendment 
clearly governs the amount of bail by directing that “excessive bail shall not be 
required.” In regard to this command, it has been stated: “The reasonableness 
of the amount is to be determined by properly striking a balance between the 
need for a tie to the jurisdiction and the right to freedom from unnecessary re- 
straint before conviction under the circumstances surrounding each particular 
accused.’”* 

In the recent case of Stack v. Boyle, the district court, acting after the flight 
of four of the defendants in Dennis v. United States,’ departed from the usual 
considerations in determining amount and set the recognizance at $50,000 for 
each of twelve defendants charged with violation of the Smith Act.® After the 
hearing on the defendants’ motion to reduce bail, the court based its decision 
upon the only evidence offered by the government, “that four persons previous- 
ly convicted under the Smith Act in the Southern District of New York had 
forfeited bail.”* The Court of Appeals found the district court’s ruling not 
clearly erroneous.'® Reversing, the Supreme Court remanded and ruled that in 
the absence of a hearing with special evidence as to each defendant individually, 


1950; opinion of the Supreme Court in Dennis v. United States, 341 U.S. 494 (1951), upholding 


the constitutionality of the Smith Act, June 4, 1951; and the flight of four of the Dennis de- 
fendants, July 2, 1951, N.Y. Times, p. 1, col. 1 (July 4, 1951). 


5 The case of Rowan v. Randolph, 268 Fed. 527 (C.A. 7th, 1920), held that even a record 
of prior escapes does not justify denial of bail. Today this right is given meaning in the Federal 
Rules of Criminal Procedure which provide: Rule 46(a)(1). ‘‘A person arrested for an offense 
not punishable by death shall be admitted to bail’’ before conviction. 


® United States ex rel. Rubinstein v. Mulcahy, 155 F. 2d 1002, 1004 (C.A. 2d, 1946). Rule 
46(c), Fed. Rules Crim. Proc., provides: “Amount. If the defendant is admitted to bail, the 
amount thereof shall be such as in the judgment of the commissioner or court or judge or 
justice will insure the presence of the defendant, having regard to the nature and circum- 
stances of the offense charged, the weight of the evidence against him, the financial ability of 
the defendant to give bail and the character of the defendant.”’ 


7341 U.S. 494 (1951). 


* 342 U.S. 1 (1951). These defendants have since been found guilty in the district court. 
N.Y. Times, p. 1, col. 2 (Aug. 6, 1952). 


* Ibid., at 3. The four were Hall, Thompson, Winston and Green. Hall has since been ap- 
prehended and convicted, while serving sentence, of contempt for jumping bail. United 
States v. Hall, 198 F. 2d 726 (C.A. 2d, 1952). 


Stack v. Boyle, 192 F. 2d 56 (C.A. 9th, 1951). After the motion to reduce bail had been 
denied in the District Court, the defendants applied for a writ of habeas corpus. After a 
hearing, the District Court denied this petition. The Court of Appeals affirmed on the ground 
that an appeal of the motion to reduce, not a petition for a writ of habeas corpus, was the 
proper remedy. This affirmation was on the alternative ground that the finding of the District 
Court was not clearly erroneous. 
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the unusual amount could not be squared with the statutory and constitutional 
standards." The issue to be determined in such a hearing is what amount will 
insure the presence of the defendant and still give him a chance to remain free 
until conviction. Where proper consideration of these factors in relation to each 
defendant is absent, discretion is abused.” 

This decision of the Supreme Court is in line with the usual treatment of dis- 
cretionary powers of a trial judge: a determination of a discretionary question 
without reference to the purpose of the right in question is abuse of discretion, 
is error, and is reversible error if prejudicial.’* In the Stack case, the district 
judge had, in effect, tried to supplement the authorized procedure for restricting 
and prosecuting Communists by setting the amount of the bail bond unusually 
high. Under the Supreme Court ruling, if the prosecution desires a high bail 
bond it must carry the burden of proving the need for special inducement to 
insure the presence of the accused." 

The force of this decision in preventing the detention of Communists by 
arbitrary judicial action can best be seen by following the case back to the trial 
judge to see the difficulties encountered by him as he tried to conform to the 
standards set by the Supreme Court and, at the same time, to affirm the 
$50,000 amount for each defendant.“ When the defendants in the Stack case 
again moved to reduce bail, Judge Mathes held an extensive hearing on evidence 
relative to each defendant. The judge, in his opinion, gave prolonged considera- 
tion to each of the factors set out by the statute to be relevant.’* Quoting at 
length from the opinion of Chief Justice Vinson in Dennis v. United States on the 
dangers of Communists, he found the amount to be reasonable. 

But this time the Court of Appeals did not affirm the denial of the motion to 
reduce.!’ Instead, they reduced the amount to $10,000 or less for each defendant, 
holding that the government had failed to show the necessary special circum- 
stances. The Court of Appeals attacked the reasoning of Judge Mathes at three 
points. He had inferred the reasonable probability of guilt merely from the fact 


1! The Supreme Court agreed that habeas corpus was not the proper method of raising the 
question but considered the merits of the defendants’ claim anyway, pointing out the necessity 
for speed in bail proceedings. 

2 Stack v. Boyle, 342 U.S. 1, 5 (1951): “‘Bail set at a figure higher than an amount reason- 
ably calculated to fulfill this purpose is ‘excessive’ under the Eighth Amendment.” 


13 See, e.g., Styria v. Morgan, 186 U.S. 1, 9 (1902); Bowles v. Goebel, 151 F. 2d 671, 674 
(C.A. 8th, 1945): “Discretion in a legal sense necessarily is the responsible exercise of official 
conscience on all the facts of a particular situation in light of the purpose for which it exists.” 

1 An example of what must be shown is given by Moore v. Aderhold, 108 F. 2d 729, 731 
(C.A. 10th, 1939): “It appears that he was charged with two felonious offenses and was a 
parole violator. In view of these facts, we cannot say the [$10,000] bail was excessive.” 

* United States v. Schneiderman, 102 F. Supp. 52 (S.D. Cal., 1951). 

1 Statute quoted in note 6 supra. 


17 Spector v. United States, 193 F. 2d 1002 (C.A. 9th, 1952); memo decision, Stack v. 
United States, 192 F. 2d 875 (C.A. 9th, 1951). 
































1953] COMMENTS 333 


of indictment.'* He had drawn an adverse inference from the refusal of the de- 
fendants to answer certain questions about their employment under a claim of 
privilege against self-incrimination. Finally, he had inferred from the Dennis de- 
cision that all Communists are dangerous. Each of these conclusions was held 
to be error. The Dennis decision, said the Court of Appeals, must not be taken 
to hold that all Communists advocate the overthrow of the government by 
force. It is fundamental law that a finding of fact is not binding upon persons 
not parties to the action.'® These errors in the reasoning of the District Court 
led it to conclude that the government had shown sufficient special circum- 
stances for unusually high bail. The conclusion fell with the reasoning. The ac- 
tion of the Court of Appeals is analogous to a judgment notwithstanding the 
verdict by the trier of fact, Judge Mathes.*° Thus it appears that a hearing to 
set bail, whether for Communists or others, must conform to the usual due 
process requirements of an individual hearing with enough evidence to make 
the judgment reasonable. 

Since congressional action to limit the right of Communists to bail is a dis- 
tinct possibility, it may be proper to conjecture as to the constitutionality of 
such legislation. It has been argued that the proscription of “excessive bail’”’ in 
the Eighth Amendment is meaningless unless it presupposes that some bail 
must be granted." Yet Congress long ago limited the right to bail to noncapital 
cases, which seems to indicate that the constitutional check, if there is one, does 
not limit the legislature. The drafters of the Amendment chose oblique language 
indeed if they intended an absolute guarantee of bail. It is more likely that the 
Amendment presupposed the familiar English common-law rules as to the 
availability of bail. The English Bill of Rights Act,” the ancestor of our bail 
clause, did not give a right to bail but merely prohibited excessive bail.** The 
English law clearly permitted the legislature to determine the classes of cases in 


18 The trial court’s deduction was probably one of membership in the Communist party 
which was better supported by the evidence at the hearing; but this, by the third error men- 
tioned in the text, will not support the further inference of probable guilt under the Smith 
Act. 


19 Spector v. United States, 193 F. 2d 1002, 1006 (C.A. 9th, 1952) ; ““Here again is clear error, 
for no principle of stare decisis or res judicata makes a finding of fact applicable to persons not 
parties to the action in which the finding is made.” 


* The defendants were ordered released by the Court of Appeals on usual recognizance. 
This is consonant with the desire for speed in bail cases. See Stack v. Boyle, 342 U.S. 1, 4 (1951). 


"In his dissent in Carlson v. Landon, 342 U.S. 524, 556 (1952), Mr. Justice Black urges 
that the implied guarantee of the Amendment is a check upon both courts and legislature. 
As to the implied check upon the courts if Congress were to leave bail to judicial discretion, it 
would still seem to be constitutional to deny bail in proper case. But see Hudson v. Parker, 
156 U.S. 277 (1895); United States v. Motlow, 10 F. 2d 657 (C.A. 7th, 1926); McKnight v. 
United States, 113 Fed. 451 (C.A. 6th, 1902). 


21 Wm. & Mary II, c. 2, § 1(10) (1689). 
*3 See Carlson v. Landon, 342 U.S. 524, 545 (1952). 
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which bail should be mandatory or unavailable.‘ In all other cases bail was at 
the reasonable discretion of the courts and the question of reasonableness was 
reviewable by writ of habeas corpus. It seems, then, that the Eighth Amend- 
ment is an order to judges that they shall not evade the common-law require- 
ment, restated in American statute, to give bail in proper cases by setting the 
amount too high. Today statute requires that bail be allowed before conviction 
in noncapital cases, but there is no constitutional obstacle to legislation remov- 
ing bail altogether in given classes of cases or once more making the grant of bail 
a matter of judicial discretion in each case. 


II 


Admission to bail pending appeal, in contrast to bail before conviction, is at 
the discretion of the court. It “may be allowed.’ However, a liberal exercise 
of that discretion has long been accepted practice,” with the defendant being 
entitled to a reasonable judicial determination of the bail question.”* If a sub- 
stantial question is present, then only in case of great probability of escape or a 
serious danger of repetition of an atrocious crime should bail be refused.” 

In September, 1950, the Court of Appeals, Second Circuit, was asked in 
Williamson v. United States* to revoke the bail of Communists pending appeal. 
The government’s argument was that the defendants, convicted below under 
the Smith Act, with conviction affirmed by the instant court in United States v. 
Dennis," “have pursued and will continue to pursue a course of conduct and ac- 
tivity dangerous to the public welfare and National security of the United 
States.’’? A change in the danger presented by the defendants had been caused 
by the onset of the Korean conflict. The Court of Appeals referred the problem 
to the Circuit Justice by allowing a thirty day extension of bail. Mr. Justice 

*4 1 Steffen, History of Criminal Law in England 234-36 (1883); Qasem, Bail and Personal 
Liberty, 30 Can. Bar Rev. 378, 380-81 (1952). 

* Consult Qasem, ibid., at 390-93. 

% Fed. Rules Crim. Proc. 46(a)(2). “‘Bail may be allowed pending appeal or certiorari only 


if it appears that the case involves a substantia] question which should be determined by the 
appellate court.” 


7 United States v. St. John, 254 F. 794, 796 (C.A. 7th, 1918): “In fact bail has been so 
frequently granted after conviction that an erroneous impression has obtained with the bar 
that it is allowed as a matter of right.” 


% “Detention pending the writ is only for the purpose of securing attendance of the con- 
victed person after the determination of his proceedings in error. If this can or will be done by 
requiring bail, there is no excuse for refusing or denying such relief.’”” McKnight v. United 
States, 113 F. 451, 453 (C.A. 6th, 1902). See United States v. Motlow, 10 F. 2d 657 (C.A. 7th, 
1926). 


* See Hudson v. Parker, 156 U.S. 277 (1895); Rossi v. United States, 11 F. 2d 264, 465 
(C.A. 8th, 1926); Baker v. United States, 139 F. 2d 721, (C.A. 8th, 1944). 


% 184 F. 2d 280 (C.A. 2d, 1950), noted in 64 Harv. L. Rev. 662 (1951). 
® United States v. Dennis, 183 F. 2d 201 (C.A. 2d, 1950). 
* 184 F. 2d 280, 281 (C.A. 2d, 1950). 
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Jackson first found that there was a substantial question for review by the Su- 
preme Court, namely the constitutionality of the Smith Act. In answer to the 
government’s public welfare argument, he doubted whether a repetition of the 
alleged actions, with the admitted substantial question as to guilt, would justify 
revocation of the bail.** Not resting on this ground, Mr. Justice Jackson said of 
the activities complained of, “I find them to consist entirely of making speeches 
and writing articles. ... They do not contain any advocacy of violent over- 
throw of the Government.’ Finding neither precedent nor convincing reasons 
for the judiciary “to protect society from predicted but unconsummated of- 
fenses,”’ the Justice upheld the admission of the defendants to bail pending ap- 
peal to the Supreme Court.** 

The Williamson opinion reaffirmed the traditional position that bail pending 
appeal, when a substantial question is present, is at the discretion of the decid- 
ing official, who is to be overruled only when the discretion is abused.** Going 
further, the Ninth Circuit, in Bridges v. United States,” had said one month be- 
fore, ‘where a meritorious question exists, bail becomes a matter of right, not 
of grace.’’** In response to this statement, Mr. Justice Jackson said in the 
Williamson opinion, “I cannot accept this view that the presence of a substan- 
tial question makes bail mandatory ... [T]he Rule permits bail only in cir- 
cumstances warranted by sound judicial discretion.”** To support this view, 
Justice Jackson pointed out the change made during the drafting of the rule 
from “‘Bail shall be allowed”’ to “Bail may be allowed” pending appeal. Whether 

3 Tbid., at 283: “Another difficulty with the government’s position . . . is that while a 
substantia] question exists as to whether they have been lawfully convicted it is equally doubt- 
ful whether repetition, if it be such, is a crime.”’ 


* Tbhid., at 283 n. 8, says further, ““The Smith Act purports to authorize prosecution of 
publication with intent to cause overthrow of the Government. Section 2(a)(2), 54 Stat. 671. 
These defendants were not indicted under this section.”” The fact that Mr. Justice Jackson 
upheld the Communists’ right to bail even though later he took a serious view of that con- 
spiracy in Dennis v. United States, 341 U.S. 494, 561 (1951), is encouraging to those fearing 
destruction of our civil liberties. 

% A decision in the Ninth Circuit a month earlier, Bridges v. United States, 184 F. 2d 881 
(C.A. 9th, 1950), had set forth the same arguments as the Williamson opinion. The govern- 
ment unsuccessfully argued that the status of a bailed defendant should be assimilated to a 
person on probation. Even with the Korean hostilities, the fear for the interests of the United 
States was held to be insufficient ground to deny bail to Bridges. 


* United States v. Motlow, 10 F. 2d 657 (C.A. 7th, 1926); Zydok v. Butterfield, 187 F. 2d 
802 (C.A. 6th, 1951) (an immigration case). The Allowance of Bail Pending Appeal, 31 B.U.L. 
Rev. 244 (1951). 

#7 184 F. 2d 881 (C.A. 9th, 1950). 


%* Tbid., at 884. The earlier precedent relied on was a general statement in Hudson v. 
Parker, 156 U.S. 277, 285 (1895): “The statutes of the United States have been framed upon 
the theory that a person accused of crime shall not, until he has finally been adjudged guilty in 
the court of last resort, be absolutely compelled to undergo imprisonment or punishment, 
but may be admitted to bail, not only after arrest and before trial, but after conviction and 
pending writ of error.”’ 


* Williamson v. United States, 184 F. 2d 280 n. 4 (C.A. 2d, 1950). 
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the Ninth Circuit merely failed to distinguish right to bail from right to reason- 
able exercise of judicial discretion is left in doubt. Nevertheless, by the better 
view, if a substantial question as to guilt exists bail can be denied pending 
appeal on reasonable proof that the defendant will not be producible for sen- 
tence if bailed. 

The courts consciously use the “substantial question” bail requirement to 
discourage delay through frivolous appeals.“ As the area of subversive activity 
becomes more clearly defined by court decisions, it is probable that the require- 
ment of a substantial question as to guilt will become more stringent. The area 
of allowable conduct could shrink to the extent that the provision for bail pend- 
ing review would become a nullity for those convicted of subversive activity. 

The 82d Congress has had before it legislation denying the right to bail pend- 
ing appeal to persons convicted of subversive activity and setting bail at an 
absurdly high amount.® The discussion of the Eighth Amendment in section I 
above indicates that these measures are probably constitutional, since the pro- 
hibition of “excessive bail’ was, historically, a curb only on sheriffs or judges. 


Til 


With rights which depend, by their nature, on at least some discretion of 
elected officials,“* abuse is not entirely avoidable.“ The courts have recognized 
the need for speedy review of bail problems by providing for appeals from the 
denial of a motion“ or for direct applications to a higher court. Within the 
limits of this system, the cases indicate that the rights of the citizen Com- 
munist to be bailed are protected as fully as those of the ordinary criminal. 
However, the protection indicated by the Stack and Williamson decisions is not 
equally extended to the alien. 


# These two cases have been extensively commented on with the uniform conclusion that 
the Williamson view is the correct interpretation of the statute. E.g., see notes in 64 Harv. L. 
Rev. 662 (1951); 26 N.Y.U. L. Rev. 191 (1951); 3 Stanford L. Rev. 167 (1950). 

“ See D’Aquino v. United States, 180 F. 2d 271 (C.A. 9th, 1950); United States v. Motlow, 
10 F. 2d 657 (C.A. 7th, 1926); McKnight v. United States, 113 Fed. 451 (C.A. 6th, 1902). 

* H.R. 4780, 82d Cong. ist Sess. (1951), fixes permanent bail of one million dollars for each 
day a convicted Communist remains away from jail. H.R. 4776, 82d Cong. ist Sess. (1951), 
provides that no person convicted of treason, sedition, subversive activities, shall be admitted 
to bail or released from custody until a final judgment upon appeal. H.R. 4826, 82d Cong. ist 
Sess. (1951), prohibits bail pending appeal or certiorari after conviction of espionage, treason, 
sedition, or of conspiracy to commit any such offense. 

“* Authorities cited notes 24 and 25 supra. 


“4 Consult Beely, The Bail System in Chicago 160-65 (1927), for a criticism of the trend in 
American law away from magisterial discretion towards definite rules and a criticism of the 
usual paucity of facts on which the bail determination is made. 

** Hawaiian District Judge Delbert E. Metzger was indirectly threatened with dismissal 
by Sen. Joseph C.O’Mahoney when he refused to impose excessive bail on seven persons arrested 
as Communists. N.Y. Times § 1, p. 12, col. 3 (Aug. 30, 1951); Judges or ‘“Mere Instruments’’?, 
173 Nation 202 (Sept. 15, 1951). 

“ A denial of a motion to reduce amount of bail was held to be reviewable as a final de- 
cision in Stack v. Boyle, 342 U.S. 1, 5 (1951). 
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Many constitutional rights have been extended to aliens.’ Deportation, 
however, has been clearly distinguished as a power of the sovereign free of most 
constitutional limitations.“ In Wong Wing v. United States, 1896, the Su- 
preme Court ruled that aliens could not be sentenced to hard labor in deporta- 
tion proceedings, but that they could be confined without bail pending de- 
termination of their deportability.*° The Immigration Act of 1917 declared that 
an alien “may be released under a bond.’ This statute was interpreted by 
different circuits either as requiring the Attorney General to grant bail or as 
giving him discretion to grant bail.** The discretionary interpretation held that 
the administrative denial of bail would be reversed where the decision was with- 
out reasonable foundation. In 1950, Congress resolved this jurisdictional split 
by the wording of the new statute, “may, in the discretion of the Attorney 
General be continued in custody; or be released under bond.’’® 

Under this new provision, in March, 1952, the Supreme Court, in Carlson v. 
Landon,* approved the detention of an alien without bail pending a deportation 
hearing, regardless of the time involved, upon the Attorney General’s ruling 

47 E.g., right to property through the 14th Amendment, Yick Wo v. Hopkins, 118 U.S. 
356 (1886); the privilege against self-incrimination, Schoeps v. Carmichal, 177 F. 2d 391, 400 
ssh tisest 1949), cert. denied, 339 U.S. 914; freedom of speech, Bridges v. Wixon, 326 U.S. 


8 Harisiades v. Shaughnessy, 342 U.S. 580 (1952). See Wong Wing v. United States, 163 
U.S. 228 (1896). 


163 U.S. 228 (1896). 


5° Thid., at 235: “We think it clear that detention, or temporary confinement, as part of the 
means necessary to give effect to the provisions for the exclusion or expulsion of aliens would 
be valid. Proceedings to exclude or expel would be vain if those accused could not be held in 
custody pending the inquiry into their true character and while arrangements were being 
made for their deportation.” 


$1 39 Stat. 890 (1917), 8 U.S.C.A. § 156 (1942). A like provision in the Immigration Act of 
1907, § 20, 34 Stat. 904, 905 (1907), as amended, 8 U.S.C.A. § 156 (Supp., 1951), was the first 
permissive bail in deportation proceedings. 

52 Prentis v. Manoogian, 16 F. 2d 422 (C.A. 6th, 1926). 


53 United States ex rel. Pirinsky v. Shaughnessy, 177 F. 2d 708 (C.A. 2d, 1949); United 
States ex rel. Potash v. Dist. Director of Immigration & Naturalization, 169 F. 2d 747 (C.A. 
2d, 1948); United States ex rel. Zapp v. Dist. Director of Immigration & Naturalization, 120 F. 
2d 762(C.A. 2d, 1941). 

54 United States ex rel. Potash v. Dist. Director of Immigration & Naturalization, 169 F. 
2d 747, 751 (C.A. 2d, 1948): “The discretion of the Attorney General which we held to exist 
in the Zapp case is interpreted as one which is to be reasonably exercised upon a consideration 
of such factors, among others, as probability of the alien being found deportable, the serious- 
ness of the charge against him, if proved, the danger to the public safety of his presence within 
the community, and the alien’s availability for subsequent proceedings if enlarged on bail.” 

§ Internal Security Act of 1950, at § 23, 64 Stat. 1010 (1950), 8 U.S.C.A. 156(a) (Supp., 
1951): “‘Pending final determination of deportability of an alien taken into custody under 
warrant of the Attorney General, such alien may, in the discretion of the Attorney General 
(1) be continued in custody; or (2) be released under bond . . . ; or (3) be released on condition- 
al parole.” 
5¢ 342 U.S. 524 (1952). 
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that he is a threat or danger to the public interest. The mere showing of Com- 
munist party membership was found to be sufficient to make the exercise of the 
Attorney General’s discretion reasonable, for the Internal Security Act made 
Communist party membership alone sufficient ground for deportation.” This 
holding is in direct contrast to the emphasis in the Stack decision on a person- 
alized hearing. In its attempt to justify this legislative invasion of what is 
arguably a constitutional right, the Carlson majority opinion goes very far in 
advancing the very arguments, such as the concept of a continuous political 
crime which is certain to be continued, which have been so vigorously rejected 
by the Court in other contexts. ‘Detention is necessarily a part of this deporta- 
tion procedure. Otherwise aliens arrested for deportation would have opportuni- 
ties to hurt the United States during the pendency of deportation proceed- 
ings.’”5* 

Two other provisions of the Internal Security Act have been applied to the 
right of an alien to bail. The Act provides for exclusion or deportation for con- 
fidential reasons on certification by the Attorney General that the secrecy is in 
the national interest.** This provision had been substantially embodied in a 
wartime presidential proclamation.” In 1949 this executive power was used to 
allow denial of motions for bail on confidential reasons."' Naturally, if secrecy 
is to be obtained, it must be present at all stages of a proceeding. The remaining 
provision of the act which has been applied to a bail problem is that which 
orders the Attorney General, if he is unable to deport an alien six months after 


the final order, to release the alien under supervision.” In the 1952 case of 
Mezei v. Shaughnessy," the Second Circuit extended the provision beyond its 
literal protection of deportable aliens to include exclusion proceedings. The 
relator, attempting to enter the country, had been detained on Ellis Island for 
twenty-two months after a final exclusion order based on secret reasons, because 


*7 64 Stat. 1006 (1950), 8 U.S.C.A. § 137(2), (6) and § 137-3(a) (Supp., 1951). 


58 342 U.S. 524, 538 (1952). The decision was 5 to 4. Mr. Justice Frankfurter dissented on 
grounds of statutory interpretation, pointing out, ““Moreover, in deportation cases—as com- 
pared, for example, with prosecutions under the Smith Act—the consideration that the indi- 
viduals concerned may depart from the country is minimized in significance, first, because 
compulsory departure from the United States is just what they are contesting, and secondly, 
if they do depart, the purpose of the deportation proceedings is realized.” Ibid., at 558, 563. 

5° 64 Stat. 1006 (1950), 8 U.S.C.A. § 137-4 (Supp., 1951). 

® Presidential Proclamation No. 2523 (1941), authorized by 40 Stat. 559 (1918), as amend- 
ed, 55 Stat. 252 (1941), 22 U.S.C.A. § 223 (1941). Applied to effect deportation in Knauff v. 
Watkins, 173 F. 2d 559 (C.A. 2d, 1949). 

® Knauff v. Shaughnessy, 338 U.S. 537 (1950). 


® 64 Stat. 1010 (1950), 8 U.S.C.A. § 156(a), (b) (Supp., 1951). Former case law held that 
conditions of supervision other than bail could not be required, and that bail was mandatory. 
Petition of Brooks, 5 F. 2d 238 (D.C. Mass., 1925); United States ex rel. Janavaris v. Nicolls, 
47 F. Supp. 201 (D.C. Mass., 1942). Bail during the six month period is at the discretion of 
the Attorney General. United States ex rel. Dzuro v. Dist. Director of Immigration & Naturali- 
zation, 102 F. Supp. 704 (S.D. N.Y., 1951). 


195 F. 2d 964 (C.A. 2d, 1952). 
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no country could be found willing to accept him. The court ordered a new hear- 
ing to set reasonable conditions of bail.“ 

The extent of the judicial abdication of power to review bail determined by 
the Attorney General is not clear in the Carlson decision. The cases before the 
Internal Security Act of 1950 had held that the discretion of the Attorney Gen- 
eral was reviewable, much the same as bail determination in criminal cases. The 
Court in the Carlson case said, “We think the discretion [to allow bail] reposed 
in the Attorney General is at least as great as that found by the Second Circuit 
in the Potash® case to be in him under the former bail provision. It can only be 
overridden where it is clearly shown that it ‘was without reasonable founda- 
tion.’ ’ In sympathy with the arguments of special danger, the Court seems 
to have devised a new purpose of bail: “Hearings are had, and [the Attorney 
General] must justify his refusal of bail by reference to the legislative scheme to 
eradicate the evils of Communist activity.” 


IV 


Besides setting the amount higher than a defendant can meet, or denying 
bail altogether, courts have, at times, virtually denied bail to a prisoner by 
disqualifying the surety or the bond offered. In view of the trend in the United 
States toward professional bonding companies and cash bail,®* the assertion of 
this power by the courts against Communists may seem unjust. The Federal 
Rules of Criminal Procedure, Rule 46(d), provides: 

A person required or permitted to give bail shall execute a bond for his appearance. 
One or more sureties may be required, cash or bonds or notes of the United States 
may be accepted and in proper cases no security need be required. 


Classically, bail is a three party transaction.” In consideration for the sure- 
ty’s promise secured by a money bond that he will produce the defendant in 
court on the named day, the state agrees to release the accused into the private 
custody of the surety.” The practice of releasing a suspected criminal into 
private custody has a very long history in Anglo-American law, having origi- 
nated in the tribal customs of the Saxons at a time when private persons were 

4 Ibid., at 968: ““That no explicit provision is applicable in exclusion proceedings against 
aliens not already admitted does not, we think, signify another policy as to such persons.” 


Judge L. Hand, dissenting at 970, argues that the distinction should be made: “‘I do not believe 
that an alien so situated can force us to admit him at all.” 


%$ United States ex rel. Potash v. Dist. Director of Immigration & Naturalization, 169 F. 
2d 747 (C.A. 2d, 1948). 


® Carlson v. Landon, 342 U.S. 524, 540 (1952). 


*7 Thid., at 543. Accord: United States ex rel. Potash v. Dist. Director of Immigration & 
Naturalization, quoted op. cit. supra note 54, 


In re Carter, 192 F. 2d 15, 17-20 (App. D.C., 1951), discusses a professional bonding 
company statute, D.C. Code (1940), $§ 23-602, 23-608. 


See Reese v. United States, 9 Wall. (U.S.) 13 (1869). 
% Fitzpatrick v. Williams, 46 F. 2d 40 (C.A. Sth, 1931). 
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probably the only available guardians.” Later the motivation became the desire 
to avoid imprisonment of an accused before final conviction. 

The private jailor concept of the surety is retained with full vigor in Eng- 
land.” In the United States, though, there has been a trend towards a mere 
money contract, which has been justified by the frequent difficulty in our so- 
ciety of readily finding a willing personal surety. The surety does not, indeed 
cannot, act as a literal jailor, though he does have affirmative duties and’powers 
over his principal.”* An indication of this trend towards a money concept is the 
emergence of professional bonding companies giving bail as a business. Another 
sign of the trend is the power of the determining body, at its discretion, to 
dispense with the surety altogether and require only cash bail. Under this pro- 
cedure, the defendant posts his own bond and assumes the loss if he should 
abscond. Similarly, it is no longer against public policy in many jurisdictions 
for the accused to indemnify his surety, thus shifting the risk of loss to him- 
self.” The mere money concept is not law, however. Both financial”* and moral” 
qualifications are demanded of the surety. 

The most prominent case rejecting the concept of the surety as a substitute 
jailor is Leary v. United States.” There the Supreme Court rejected the common- 
law rule invalidating a private contract of indemnity between a criminal de- 
fendant and his bail, saying, “The interest to produce the body of the principal 

™ The Queen Against Badger, Esq., and Cartwright, Clerk, [1843] 4 Q.B. 468, 472: “The 
law is clear, and is as old as the Statute of Westminster the First, 3 Ed. 1, c. 15. Lord Coke, in 
his commentary upon that statute, (2 Inst. 191), says that ‘to deny a man plevin that is plevis- 
able and thereby detain him in prison is a great offense, and grievously to be punished.’ And 
Lord Hale adopts the same remark: and Hawkins (Part 2, c. 15, s. 13(b)) speaks of refusals of 
bail as an indictable offense. Blackstone, referring, (4 Comm., c. 22, p. 297) to the ancient 


statute, the Habeas Corpus, (c) and the Bill of Rights (d), calls it ‘an offense against the liberty 
of the subject.’”’ 

7 Consult: Qasem, Bail and Personal Liberty, 30 Can. Bar Rev. 390-93 (1952); DeHaas, 
Concepts of the Nature of Bail in English and American Criminal Law, 6 U. of Toronto L.J. 
385 (1946). Indemnity contracts and corporate sureties are both forbidden, though statute 
does allow discretionary cash bail: The Bail Act, 61 Vict., c. 7, § 1 (1898). 


73 He has a right to arrest the principal. 62 Stat. 821 (1948), 8 U.S.C.A. § 3142 (1948). 
™ Consult Indemnification Contracts in the Law of Bail, 35 Va. L. Rev. 496 (1949). 


% The financial requirements for the surety have been explicitly delineated. Title to all 
property posted must be proved, and the court must be satisfied that the surety is financially 
responsible. Fed. Rules Crim. Proc. 46(e): “Every surety except a corporate surety which is 
approved as provided by law, shall justify by affidavit and may be required to describe in the 
affidavit the property by which he proposes to justify and encumbrances thereon, the number 
and amount of other bonds and undertakings for bail entered into by him and remaining un- 
discharged, and all his other liabilities. No bond shall be approved unless the surety thereon 
appears to be qualified.” Corporate sureties must meet the financial requirements specified in 
61 Stat. 646 (1947), 6 U.S.C.A. §§ 6-14 (Cum. Supp., 1950). 

% The moral sufficiency of a bonding company is largely a matter of business honesty. If the 
company can show a record of upright conduct in its business affairs and freedom from under- 
cover connections with criminals, it fulfills the moral qualifications. In re Carter, 192 F. 2d 15 
(C.A. 2d, 1951); United States v. American Bonding Co., 39 F. 2d 428 (C.A. 9th, 1930). 


7 224 U.S. 567 (1912). 
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in court is impersonal and wholly pecuniary.’’”* The monetary concept of the 
bail surety was carried even further in the case of Rowan v. Randolph,” where 
the Seventh Circuit ruled that a district judge did not have the discretion to 
refuse to accept cash bail where a money bond with surety had been ordered. 
The effect of the Rowan decision has been negated by the Federal Rules of 
Criminal Procedure, specifically empowering the judge setting bail to require a 
surety. As to the indemnity contract, it can be argued that the Leary doctrine 
strengthens the need for the courts to demand morally qualified sureties: Since 
the escaped defendant is to pay for the forfeited bond, only a moral obligation 
will give the surety any function. The basic fact that the surety does not keep 
close watch over the principal, however, lends strong force to the Leary position. 
Actually, the broad Leary dictum has been rejected, as indicated by Concord 
Casualty and Surety Co. v. United States.** Upholding the refusal of the bonds of 
a particular surety company which had allowed prior escapes, the court said, 
‘When a defendant is called upon to pay his obligation to society, it is not the 
sum of the bail bond that society asks for, but rather the presence of the de- 
fendant for imprisonment.”*® 

What then remains as the function of the surety in the law of bail? Is he 
merely a moral hope or perhaps a judicial tool to deny freedom by bail at will? 
In contrast to other rules of bail, those governing the qualifications of a surety 
were being questioned when the Communist cases brought new considerations. 
Let us turn to the recent Federal cases to see how the sureties offered by Com- 
munists have been treated. 

Alleged Communist affiliation was the basis of disqualification of an indi- 
vidual surety by the Immigration authorities in Umited States ex rel. Bittelman 
v. District Director of Immigration and Naturalization.** The defendant had been 
arrested for deportation as a Communist. The individual surety offered was 
eminently qualified except that his union was a member of the International 
Workers’ Order, which is on the Attorney General’s proscribed list of subversive 
organizations.™ The district court held that the denial of bail on that ground 
alone was an abuse of discretion. 

The Bittelman ruling is an example of the principle that questions concerning 


% Tbid., at 575, thus overruling such cases as United States v. Simmons, 47 Fed. 575 (S.D’ 
N.Y., 1891), where bail was refused on the ground that the indemnity contract disqualified the 
bail. 


™ 268 F. 529 (C.A. 7th, 1920). The statute construed is the former bail provision, Rev. 
Stat. §§ 1014, 1015 (1878). 
** Accord: United States v. Widen, 38 F. 2d 517 (N.D. Til., 1930). 
#69 F. 2d 78 (C.A. 2d, 1934). 
a at 81. See also United States v. American Bonding Co., 39 F. 2d 428 (C.A. 9th, 


3.99 F. Supp. 306 (S.D. N.Y., 1951), a proceeding under the Internal Security Act of 1950. 
* His first proffered surety, the Civil Rights Congress, had been refused. 
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the qualifications of the surety are not to be decided in advance as by disqualify- 
ing a class. Of course, if the court has reasonable grounds to believe that the 
proposed surety intends to secure the escape of the defendant,” or if the surety 
has a record of allowing prior escapes,*’ he may be rejected. In Christoffel v. 
United States,** the Civil Rights Congress was rejected as a source of a money 
bond because of prior escapes of criminals bailed to them. The court rejected 
the defendant’s argument that, since the bail order had made a surety optional, 
the qualifications of the source of deposited money or bonds cannot be ques- 
tioned. The Government had changed its attitude toward Christoffel with the 
onset of the Korean war and sought this indirect way of revoking bail. To the 
extent of disqualifying this one source of money, the government was successful. 
However, the court refused to issue a new order requiring a surety, or to revoke 
bail altogether, on the same reasons as the Second Circuit advanced in the 
Williamson case. The prosecution failed to show the necessary probability of 
escape. If Christoffel could find a new source of money, the original bail order 
was still effective. The basic purpose of bail was upheld: freedom on such con- 
ditions as give good probability of reappearance. 

In United States v. Flynn,” bail posted by the Civil Rights Congress was re- 
voked when the trustees of the bail fund refused to answer questions relating to 
the ultimate source of the fund. The court argued that the trustees’ refusal re- 
vealed a “disregard of their responsibilities as sureties for the discovery and 
presentation before the court of their principals.”*' The court might have 
argued that bail funds donated to the surety by other persons without con- 
sideration provide no incentive to produce the accused, since the surety bears 
no risk of loss.” The court’s disregarding of the Communist affiliation is in line 
with the Bitéelman rejection of that argument two weeks later. 

*+**But to say in advance that no individual surety will be accepted is to pre-judge that 


issue which he is entitled to tender and have decided in good faith.” United States v. Mule, 
40 F. 2d 503 (C.A. 2d, 1930). 


* United States v. Lee, 170 Fed. 613 (S.D. Ohio, 1909). 


*7 Concord Casualty and Surety Co. v. United States, 69 F. 2d 78 (C.A. 2d, 1934). 
88 196 F. 2d 560 (App. D.C., 1951). 


* Thid., “‘... the court cannot properly revoke the order or by modification add to the 
conditions defined therein except upon a showing of the existence of factors which may lessen 
the dependability of the appearance of Christoffel when required to appear.” 

% 190 F. 2d 672 (C.A. 2d, 1951). 


" Tbid., at 673. The trustees’ reluctance can probably be explained on the ground that dis- 
closure would have implicated many donors who preferred to remain anonymous. In United 
States v. Field, Hammett, & Hunton, 193 F. 2d 92 (C.A. 2d, 1951), the proposed sureties were 
cited for contempt for the refusal. As a defense to the contempt proceedings, the three de- 
fendants invoked their constitutional privilege against self-incrimination. However, the court 
held that the privilege had been abrogated when the defendants undertook the bail contract. 

* See United States v. Lee, 170 Fed. 613 (S.D. Ohio, 1909). But cf. United States v. Werner, 


47 F. 2d 351 (N.D. Okla., 1931), where donated bail funds were treated as the defendant’s own 
money. 
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Thus the federal courts have spoken on the purpose and duties of the surety. 
Yet, is any real function served by shifting the issue from the character of the 
defendant to the morals of the source of the bond? As in the Christoffel case, 
there can occasionally be a relatively rapid determination of the acceptability 
of a particular surety based on past conduct. By the licensing of bonding com- 
panies, perhaps many hearings are condensed into one. The character of the 
surety, at least, need only be considered once. In a hope of improving the de- 
termination of the issue of the surety’s character, further growth of appellate 
rules to govern the magisterial discretion can be expected. 

The possibility of disqualifying a defendant’s only surety may deprive him 
of his right to bail prior to conviction. Resolutions introduced in the 82d Con- 
gress proposed the automatic disqualification of any surety known to have 
affiliations with any organizations listed as subversive by the Attorney Gen- 
eral.** The Civil Rights Congress has been found to lack the qualifications of a 
proper surety by federal courts. Perhaps a surety’s subversive character or 
record of permitting prior escapes should have no bearing upon allowing the 
surety to post bond for a defendant. Sureties do not act as jailors despite the 
resurrection of the jailor concept by the courts; the relevant consideration is 
the character of the defendant, not the surety. It may be argued that, while 
sureties do not perform a jailor function, they do, in effect, wager their money 
that a defendant will not flee, and that therefore a morally qualified surety acts 
as a short-cut, bonded trier of fact in deciding whether to post bond for a par- 
ticular defendant. There are two answers to this argument: (1) Since the Federal 
Rules of Criminal Procedure guarantee bail prior to conviction in noncapital 
cases, denying bail through disqualification of the only available surety runs 
counter to the statutory guarantee; (2) It is quite possible that “reputable” 
sureties refuse to post bond for a Communist defendant not through fear that 


he will escape but through fear of public disapproval or personal aversion to 
alleged subversives. 


V 


The impact of the Smith Act and the Internal Security Act cases upon the 
traditional law of bail does not seem to have altered the law significantly in most 
areas. The right to bail before conviction has been reaffirmed despite the gov- 


%* H.R. 5041, 82d Cong. ist Sess. (1951) prevents the taking of bail which originates with 
subversive individuals or organizations, and prohibits bail, pending appeal or certiorari, after 
conviction of espionage, treason, sedition or subversive activities. H.R. 4821, 82d Cong. ist 
Sess. (1951) provides that bail shall not be taken from a surety listed as subversive by the 
Attorney General of the United States. 


*4 Christoffel v. United States, 196 F. 2d 560 (App. D.C., 1951); United States ex rel. 


Bittelman v. District Director of Immigration & Naturalization, 99 F. Supp. 306 (S.D. N.Y., 
1951). 


% Many state constitutions make bail mandatory before conviction. Under such provisions, 
a captious disqualification of surety has been found unconstitutional. Ex Parte Stegman, 163 
Atl. 422, 427 (N.J., 1932); Ex Parte Ruef, 8 Cal. App. 468, 469-70, 97 Pac. 89, 90 (1908). 
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ernment’s arguments that the Korean war, the Dennis case, and the flight of 
four of the Dennis defendants have indicated the danger posed to our society 
by Communists, the nature of their conspiracy and the likelihood of flight. In 
the face of the same government arguments, bail has been extended to Smith 
Act defendants pending appeal where a substantial question for review existed. 
Interestingly, however, these same arguments have proved effective in alien 
deportation cases. Although the arguments seem no more convincing in this 
area, the denial of bail to deportees is unexceptional on precedent. The vice lies 
in the law concerning aliens, not in that of bail for Communists. The only area 
in which it is arguable that the Communist problem has caused the courts to 
change their attitude on bail is that of disqualification of sureties. The un- 
realistic jailor concept of the surety seemed almost to have been discarded when 
it was revived to justify disqualification in Communist cases. With the possible 
exception of the surety cases, then, the federal courts, and particularly the Su- 
preme Court, have resisted remarkably well the pressure to alter the rules of 
bail to disadvantage unpopular defendants. 





BOOK REVIEWS 


Defense, Controls and Inflation, A Conference Sponsored by the University of 
Chicago Law School. Edited by Aaron Director. Chicago: The University of 
Chicago Press, 1952. Pp. x, 342. $3.50. 


Napoleon has been represented as saying that “Bankruptcy is a sign of dis- 
solving social organs”—in other words an effect of general social decay rather 
than a cause. The present excellently edited volume brings sharply into focus 
the conflicts of social valwes and ideological issues which today confuse the in- 
flationary problem. If these conflicts and confusions are not soon cleared up, we 
may find ourselves going further along the inflationary path than any of us now 
has any idea of. For that reason, if no other, the University of Chicago Law 
School is to be commended in presenting us with so clear a summary of the basic 
points of dispute. 

I 


Professor Director, adhering closely to the organization of the conference it- 
self, has produced a very logically assembled volume. The book opens with a 
summary prepared by the staff of the University of Chicago Law School, to 
which are appended some very interesting comments by various participants. 
Next come the seven sessions: the role of monetary policy, the role of fiscal poli- 
cy, the level of public expenditures, the role of direct controls (two chapters), 
the impact of rearmament on the British economy, and a final session on the 
long-run consequences of inflation upon free institutions, followed by various 
summary statements. At the beginning of each session is set forth the outline 
of questions for discussion, followed by an edited transcript of the very lively 
discussion itself. 

It so happens that the present reviewer has been the editor of a somewhat 
similar volume regarding the impact of the union upon the economic system.' 
But our conference had only eight participants. When I recall the problems con- 
nected with editing a conference of merely eight, I can only say that I am over- 
whelmed with admiration at what Professor Director has achieved with a con- 
ference of some sixty-eight. I wish here to tender him my congratulations both 
on his courage in ever attempting the job, and the success with which he has 
carried it through. But let us proceed to a discussion of the basic issues raised 
by the conference. 

II 


To this reviewer at least, one very encouraging thing about the conference 
(as reported anyhow) is that not much time seems to have been wasted battling 


1 The Impact of the Union (Wright, editor, 1951). 
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over the definition of inflation. Ten years ago the present writer submitted the 
following definition: ‘“The condition which results when an increase in attempt- 
ed spending in a certain market, in a certain interval of time, exceeds the adap- 
tive power of the time-elasticity of supply to such an extent that a price rise en- 
sues which seriously affects the purchasing power of the fixed income classes and 
money debts in general.’”” 

In other words, there are several factors here. First a process (increased M or 
V) and next a result (higher prices), or, still more important than the prices, a 
distortion of the distribution of wealth and/or impairment of the productive ef- 
ficiency of the system. As Mr. G. V. Cox points out (p. 17), the objection to in- 
flation does not merely: rest on “‘equity” but often also on “considerations of 
productive efficiency.” 

Now there are many possible disagreements. Some people wish to apply the 
label of ‘‘inflation” merely to the process whether or not, in the first instance, it 
produces the result. Others concentrate merely on the result. Thus Mr. Mints 
says (p. 35), “What I mean by inflation is simply a rise in some particular index 
of the price level.”’* Others require both the process and the result. Still further 
conflict arises over how much of the result. Is inflation (like the three degrees of 
negligence) higher prices, damned higher prices, or god-damned higher prices? 
Finally, those who concentrate on the result split into two groups, (a) people 
who think inflation is licked if official prices are stabilized, and (b) people who 
either point out that in no case has a price contro] program ever survived in- 
definite injection of purchasing power (the black market eventually becoming 
the market), or else people who point out that even if official prices are nailed, the 
program of monetary injection plus control is being used to create inequitable 
or unstabilizing redistribution, or else actually retarding production, or else 
both. 

All these views were present at the conference and appear in the report. So 
there was no question of unanimity. Yet the disagreement does not seem to 
have done much harm. For everyone, if we may trust the report, made it clear 
which definition he was using. As a result, there is seldom any difficulty in see- 
ing what each man is talking about. This is an outstanding example of one of 
the writer’s pet theses, namely, that if only economists would make explicit their 
semantics and their norms, two-thirds of their controversies would disappear. 


III 
Turning from the semantics to the substance of the conference, however, we 
find little unanimity. Yet the writer submits that even here the conflicts are not 
conflicts of economic science but (more or less) subconscious conflicts of social 
values. What are the basic elements of the post-Korean inflationary problem? 
Clearly the problem traces back to a great increase in government investment 


* Wright, The Creation of Purchasing Power 66 (1942). 
* But suppose the price rise results from a famine? 
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(if arms expenditure can be called investment). In other words planned invest- 
ment exceeds planned saving. Immediately the physical problem shows two ap- 
proaches, (1) cut down on nongovernment investment, and (2) cut down on con- 
sumption. And it must be pointed out that no matter how we do it one of these 
two things has to happen. The average citizen must suffer in a reduced rate of 
increase (at the very least) of private expenditure. He is going to be cooked. 
There is only the choice of being roasted by inflation, boiled by taxation or 
fried by shortages or rationing. 

But while almost everyone accepts the principle of “equality” of sacrifice, 
almost everyone also tacitly amends George Orwell’s famous slogan into “some 
sacrifices are more equal than others.”’ A few groups may escape sacrifice alto- 
gether and for the remainder there is a wide range of possible relative burdens. 
Just here the issue is joined. Those with a strong equalitarian bias wish to cut 
down on investment. Thus Professor Hansen says (p. 167), “We could sharply 
reduce the non-defense investment. . . . [W]e might very well cut out civilian 
motor car production altogether.” Again Mr. Eugene Rostow, though perhaps 
with a somewhat different set of values, says (p. 212) ‘I have in mind the dis- 
tinction between permitting business establishments to build new store fronts 
and more and more new and beautiful retail displays . . . and the construction 
of essential housing and other things.” 

On the other hand, Mr. Jewkes whose remarks, I must confess, along with 
those of Dr. Stocking and some of Dr. Stigler’s summaries, were probably more 
sympathetic to my own values than those of almost any other speaker, argues 
(p. 104) for a ‘‘purchase tax” both because it is discriminative, and because it is 
regressive. In other words, he feels that the thing to do is to cut down on con- 
sumption, especially the consumption of goods which use essential materials. 
Selective excises (at the least) are obviously well adapted to this purpose. 

Certainly as long as one fixes one’s attention on the immediate short run con- 
dition, it is clear that a decrease in planned investment would be just as effec- 
tive as a decrease in planned consumption. If I may stop, however, for a brief 
digression, I would like to suggest that the symposium would have been stronger 
had more factual material been introduced or more footnotes given. How sig- 
nificant quantitatively are the Florida race tracks, store fronts and so on that al- 
ways crop up in these discussions, compared to the effects of say even a five per- 
cent purchase tax? Again, on another topic, Professor Friedman says (p. 53), 
“Tt simply is not true that banks and other financial institutions have the cash 
with which to expand the credit supply” while Professor Hansen parries Fried- 
man’s argument (p. 166) with a reference to velocity. But no supporting evi- 
dence is given in either case. 

Returning, however, to investment versus consumption, I have always felt 
the cut-down-on-investment argument was short sighted. What we want to do, 
if possible, is to increase both civilian and military output. And it seems to me 
undeniable that a higher average propensity to save and invest would, over the 
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long run, be the best thing. In other words, if the lower income groups submitted 
to a somewhat lower consumption level now, the rate of growth of consumption 
output might be increased or at least maintained. And in a few years they would 
be better off than if investment were at once curtailed (assuming that that would 
do the job). But this argument immediately leads to the idea of encouraging 
saving and encouraging incentive, which in turn, I submit, involves permitting 
a good deal of inequality (even Professor Shoup [p. 81] while considering the 
effect of the income tax to be a “stand-off” up to $3000—$5000 says that from 
then on “‘I would suspect it would have an appreciable effect on over-time, ab- 
senteeism, etc.”). But our modern equalitarian bias throws all such arguments 
summarily out of court. 

The masses do incurably want to eat their cake and have it too. Regarding 
restriction of investment in general, Representative Celler says (p. 40), “It may 
be all very well in theory to say that we should curtail building operations on 
the part of governments, federal, state, and municipal; but we are faced with 
situations in many metropolitan areas where we have people living in miserable 
habitations. How can Washington and the state capitals and the municipalities 
successfully resist the pressure and demand for expenditures of funds for new 
construction? It may be very well in theory, but we have to goa little bit beyond 
that.” And again (p. 94), “I would say, and I am sure the members of the upper 
chamber who are here this afternoon will agree with me, that practically all our 
waking hours are involved with importunities from constituents from far and 
near and with bitter complaints about the high cost of living and their inability 
to meet with the take-home pay the family budget requirements. And, in addi- 
tion thereto, these same constituents who complain in that direction also im- 
portune and bring every kind of pressure to bear upon us to widen benefits under 
social security, to provide for defense housing, and to provide for more and bet- 
ter pensions and for more and more government spending. 

“This being a democratic government, we naturally must respond. It is very 
difficult and takes a great deal of courage to say ‘No.’ You can theorize all you 
wish around this table, you can write all the books you want on the theory of 
fiscal policy, monetary policy, price control, but it will all be upset by the Con- 
gress, not because Congress wishes to upset your theories, but because we are a 
representative government and the members must be responsible and respon- 
sive, reasonably, to the public will.” 

On the other hand, Mr. Brubaker of the United Steelworkers has this to say 
(p. 111) about excises: “I do not know what some of the people can mean here 
when they indulge in that gross perversion of simple semantics by suggesting 
that it brings equality of sacrifice to slap a sales tax or an excise tax on automo- 
biles, for instance, to the level where no worker in the $3,000 bracket could ever 
buy an automobile, and yet a man who is paying an 85 per cent rate in the 
$100,000-plus bracket can go out and buy a half-dozen of them. If that is 
equality of sacrifice, I do not know what the term means.” 
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But would he feel any better about Professor Hansen’s proposal to stop mak- 
ing automobiles altogether? I doubt it. 


IV 

The truth of the matter is that the American voter, and even more the Ameri- 
can intellectual, is still filled with the beautiful myth that the “‘rich” and the 
“corporations” are somehow sitting on a magical store of real wealth which can 
simultaneously permit us (if we tax them hard enough) to fight a war, satisfy 
the wants of the American lower income groups and end famine throughout the 
world. To this Mr. Cortney soberly remarks (pp. 106-7), “‘I submit that there is 
very little room left for taxing personal incomes unless we go in the very low- 
income brackets. All of us are probably familiar with the following fact, that if 
we tax away 100 per cent of what is left after paying present taxes to those who 
earn $25,000 or more, we would get eight hundred million dollars. 

“‘Gentlemen, if any national emergency is going to be used for the leveling of 
incomes, I predict that we shall never get out of national emergencies, politics 
being what they are. Therefore, the only alternative to greater personal income 
taxes we have is the sales tax, or what Dr. Jewkes calls the purchase tax. I be- 
lieve, whether we like it or not, that if we want to have something which labor 
likes to call equality of sacrifice, we shall have to impose the purchase tax. 

‘Gentlemen, I draw to your attention that, since the outbreak of World War 
II, the low-income brackets are better off after paying taxes by about 27 per 
cent as compared with the prewar figure, while, if we take the so-called high-in- 
come brackets, we will discover that at least for those who used to earn $25,000 
their real purchasing power is about one-half even when their income has been 
doubled since the war. I earnestly submit that there is very little margin left for 
taxing personal income, and I am afraid that, when we are talking about taxing 
personal income, we are always thinking of those who earn more than, let us 
say, $20,000 a year. The only alternative we have is the sales tax.” 

And Dr. Von Mises says (pp. 107-8), “In the last decades all nations looked 
upon the income and the wealth of the more prosperous citizens as upon an in- 
exhaustible reserve which could be freely tapped. Whenever there was need for 
additional funds, one tried to collect them by raising the taxes to be paid by the 
upper-income brackets. There seemed to be enough money for any suggested 
expenditure because there seemed to be no harm in soaking the rich a bit more. 
As the votes of these rich do not count much in elections, the members of the 
legislative bodies were always ready to increase public spending at their expense. 
There is a French dictum: Les affaires, c’est argent des autres (‘Business is other 
peoples’ money’). In these last sixty years political and fiscal affairs were virtual- 
ly other peoples’ money. ‘Let the rich pay,’ was the slogan. 

“‘Now this period of fiscal history has come to an end. With the exception of 
the United States and some of the British Dominions, what has been called the 
‘ability to pay’ of the wealthy citizens has been completely absorbed by taxes. 
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No further funds of any significance can be collected from them. Henceforth all 
government spending will have to be financed by taxing the masses. The 
European nations concerned are not yet fully aware of this fact because they 
have found a substitute. They are getting Marshall Plan aid. The American 
taxpayer fills the gap. 

“In this country things have not yet gone as far as they have gone in other 
countries. It is still possible to raise an additional two or three or perhaps even 
four billion dollars by increasing corporation taxes, by excess profits taxes, and 
by rendering the personal income tax more progressive. But even four billion 
dollars is only a fraction of what the Treasury needs under present conditions. 
Thus, too, in this country we are at the end of a period of fiscal policies. In this 
country also, the whole philosophy of public finance must undergo a revision. 
In considering the pros and cons of a suggested expenditure, the members of 
Congress will no longer be able to think, ‘Anyway, the rich have enough; let 
them pay,’ for in the future the voters on whose ballot they depend will have 
to pay.” 

But can the American people realize the futility of killing the goose before the 
bird is entirely dead? 

Yet another aspect of the case is that we are still much more afraid of unem- 
ployment than inflation. And mention even of the short lived frictional unem- 
ployment in particular areas, which is an almost inseparable concomitant of 
adjustment, is manipulated, sometimes not too honestly, to send shivers down 


our spine. Yet even Lord Beveridge allowed three percent unemployment in his 
ideal system. 


Vv 


For all these reasons the pressure for controls is easily explained and it is not 
surprising that the two “direct control” chapters of Professor Director’s book 
are among the liveliest. Controls are pushed because the people feel ‘‘something 
must be done” (Professor Viner takes this argument to its extreme, p. 179); be- 
cause the union leaders somehow seem to feel (a) that controls avoid sacrifice 
or else (b) can be manipulated to give (literal?) equality (see Mr. Feller of the 
C.1.0., p. 227, or Mr. Brubaker already quoted) ; or because, alternatively, con- 
trols make it easier to persuade labor to control itself (Professor Haley, p. 12). 

Most interesting are the arguments of Mr. DiSalle and Dr. Ackley who com- 
pare (p. 16) a runaway price spiral with controls, and then argue that the com- 
parison proves that controls are the best method of preventing the spiral. But 
this argument crops up many times in the symposium. Somehow it seems sup- 
posed that a wage-price spiral can be kept going indefinitely without an appro- 
priate monetary base (quantity or velocity). Yet surely even an elementary 
economics student ought to be able to class such a viewpoint as illiterate. What 
its proponents must really mean is that “‘politics” will prevent our using ade- 
quate monetary and fiscal policies in time. But Mr. Friedman puts his finger 
(p. 230) on the essential problem of the whole debate. ‘If the political strength 
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of the labor and associated groups is sufficient to force the monetary authorities 
to inflate, why is it not sufficient to force the wage-control authorities to supply 
the same increase in income?” The recent steel strike points up all too well the 
prophetic character of this remark. 


VI 


My space is running out and I must omit the galaxy of other fascinating 
topics raised in this challenging book. To me the real objection to controls are 
those pointed out by Dr. Stocking (p. 289) as follows: ‘Under authoritarian con- 
trols administrators quickly learn that it is easier to regulate prices in industries 
of few sellers than in industries of many sellers. They therefore encourage asso- 
ciated activity to simplify the problems of control. Concerted action tends to 
become habitual.’”’ And Professor Jewkes (p. 303), “I do not think there can be 
any doubt that the movement for planning in Great Britain in the postwar 
period has been led and advanced very largely by men who had been in charge 
of war planning during World War I, had tasted the pleasures of the job, had 
been so persuaded by their success that they thought it ought to be preserved 
for peacetime.” One need only read the recent writings of Professor Galbraith 
to see how apropos these are. 

I do not myself feel that we could rely as heavily on monetary policy as Dr. 
Friedman thinks, though I do not in the least challenge the formal validity of 
his argument. But I do think that a combination of Friedman’s monetary policy 
with Jewkes’ purchase tax would do the job. There may also be a case for some 
direct physical allocation of materials where the market works too slowly. In 
all-out war all weapons will probably be needed in economics as well as in 
fighting. But it seems to me that today the controls are like aspirin—they make 
us think we are doing something to help the disease when in fact we are not. 
And I suggest that the real danger is that they are likely to be manipulated— 
quite consciously and cynically in some cases—to create a massive, equalitarian, 
corporativist stalemate. As Dr. Viner says “‘Our freedom will not be wrenched 
from us but we may give it away.” (Emphasis added.) 

David McCord Wright* 


The Federal Taxing Process. By Roy Blough. New York: Prentice Hall, 1952. 

Pp. x, 506. $5.65. 

If authors felt called upon to write books only when they have had some 
unique experience, the number of publications would be drastically reduced and 
the world would not suffer too much in the loss of literary and scientific contri- 
butions. We would still have The Federal Taxing Process, for its author went 
to a very exclusive school in the executive sessions of the Congressional tax com- 
mittees. He was a very apt pupil, no doubt, and his observations both on the 


* Professor of Economics, University of Virginia. 
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procedural and the substantive aspects of taxation are here presented. It is in 
his clear exposition of procedure and its integration with substance that the 
author makes his main contribution. 

Professor Blough selects as his major problem: How does federal tax policy 
emerge from conflicting opinions? This involves an exposition and analysis of the 
major steps involved in converting a tax idea into law, and of qualifying, sus- 
taining and applying the law to produce revenue. The remainder of the book is 
devoted to the substantive issues: What are the relevant considerations in deci- 
sions regarding the amount of revenue to be raised? On what specific issues of 
tax distribution do controversies focus? Does the resulting policy satisfy the 
public interest? In seeking to answer these questions, or, more accurately, to lay 
the foundation for their answers, the author becomes involved in a substantial 
discussion of budgeting in general, and compensatory budgeting in particular. 

With this brief account of the plan and content of this book, we shall proceed 
forthwith to discuss some of the challenging propositions presented in its pages. 
We may begin with its account of the areas of harmony and conflict in taxation. 
Particularly intriguing is the suggestion that were the vehement contestants to 
take a long and discerning view of their self interest, the area of conflict would 
be greatly reduced, perhaps to the vanishing point. The reviewer observes that 
this position is in accord with the time-honored theme of philosophy that, as the 
lines stretch out into the distance, enlightened egoism and altruism become 
scarcely distinguishable. Thus the higher brackets might applaud the progres- 
sive income tax on the ground that it constitutes insurance both against per- 
sonal adversity and the dangers of inflation and revolution. One writer’ has in- 
deed suggested that it is the conservatives who should build the monument com- 
memorating the inauguration of the net income tax. This suggestion sounds very 
plausible, but it encounters the conflicting plea for harmony because the little 
fellow has most at stake in freeing the hand of the creative enterpriser. Thus, as 
Professor Blough indicates, the clash of interests emerges as a clash of faiths and 
attitudes. There seems little probability that what may constitute genuine har- 
mony of interests will resolve itself into a harmony of attitudes; but education 
to keep conflict in bounds appears to be a very useful support for the democratic 
process. 

Professor Blough continuously emphasizes the distinction between the objec- 
tive and the subjective in taxation. He says that the proper choice among com- 
peting objectives is not something that can be proved or disproved; no authori- 
ty exists who is qualified to pass on questions of value and purpose; any person 
who makes choices among interests and values is acting as a politician; any per- 
son who analyzes economic effects is acting as a scientist. Science can lay the 
foundations for decision-making, but science must stop before the point of de- 
cision. The reviewer has no quarrel with the view that ultimate decisions in 
many areas should be made by popular or representative vote. But he would like 


1 Galbraith, American Capitalism 188 (1952). 
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to rejoin with what he understands to be John Dewey’s approach to these mat- 
ters*—an approach which de-emphasizes the distinction between areas of value 
and areas of fact. There are few, if any, controversial points in taxation that do 
not lend themselves to analysis and research, and there would not be much left 
for scholars in the field if they confined themselves to points upon which all com- 
petent authority must agree. Thus the frequent assertion that matters of pro- 
gression and of inequality in income distribution are for social philosophy rather 
than for science is only relatively true, if at all.* Professor Blough, following long 
habit, one suspects, frequently stops short of expressing an (exceptionally well 
qualified) opinion. This does not often detract from the usefulness of his book 
but the reviewer is not convinced that he would have been less scientific or ef- 
fective had he ventured a few more commitments. Indeed, in some cases the ef- 
fectiveness of his exposition would have been enhanced had he felt the obligation 
to balance off the arguments and assert his position.‘ 

The author’s defense of the expert in government, on the other hand, is 
sensible and convincing. The expert may often have to suppress his views and 
step outside his professional role in order to succeed in a bureaucratic environ- 
ment. He need not forsake a strict standard of honesty and competence. The 
expert has much to learn and much to contribute in this sort of active role; the 
bar of opinion, accordingly, should judge his trials of conscience with charity. 

Professor Blough’s account of the role of group thinking in the taxing process 
is revealing. A tax bill evolves by group thinking in committee and even a re- 
search study in the Treasury staff is shaped, guided and fertilized by frequent 
conferences. Truly, democratic government is a highly cooperative art with very 
little usefulness for the inflexible intelligence that stands so rigidly on fixed 
principles that all compromises are unacceptable. 

The author makes a useful if not an original point when he calls attention 
sharply to the overwhelming predominance of producer groups and self-inter- 
ested witnesses that appear before Congressional committees. The committees 
forge tax policy in an atmosphere of intense pressure and with very inadequate 
representation for the over-all view. Attempts to maintain a “‘people’s lobby” 
and to raise the consumer’s voice about a whisper have not been conspicuously 
successful. But such efforts deserve encouragement. 

Separation of spending and taxing programs at the legislative level is more 
or less accepted by the author as dictated by our form of government and the 
size of its programs. It is recognized that this system hampers the balancing of 
costs against benefits and obscures the over-all aspect that should count in the 
consideration of specific measures. Certainly, until all appropriation programs 


* Dewey, Theory of Valuation (1939). 


* Kalven and Blum, The Uneasy Case for Progressive Taxation, 19 Univ. Chi. L. Rev. 
417 (1952). 


* Moreover, the author did not follow his own rule consistently as even reading this review 
will establish. 
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are consolidated, there seems little hope for the integration of tax and spending 
measures. The author might have observed here, it seems, that some states have 
done much better in this area than the federal government. 

The first-rate exposition of the role of the Bureau of Internal Revenue and of 
the courts in the taxing process includes an account of some of the criticisms that 
are currently directed at these institutions. A point against the Bureau is that 
its auditing efforts are not distributed evenly over the universe of returns. An- 
other is that the Bureau promotes, or at any rate develops, a mercantilistic 
spirit with too much competition in terms of recovered tax. One of the worst 
practices alleged to result from this policy is the planting of errors in order to 
appease auditors’ appetites. Professor Blough finds that there is a measure of 
truth in both of these criticisms but that an assessment of blame and a prescrip- 
tion for improvement are not easy. More liberal allowances from Congress 
would help in both cases. 

One of the most prevalent criticisms of both the Bureau and the courts is that 
they assume quasi-legislative power. It is alleged, for instance, that the courts 
have read intent and content into tax laws with the purpose of avoiding loop- 
holes. Legal influence upon legislative trends has not always been happy: the 
case of splitting income culminating in the act of the Eightieth Congress provid- 
ing for per capita division among spouses is cited as persuasive evidence. But the 
legislative process in the framing of tax laws is necessarily an incomplete and 
fragmentary matter. The economic world is too complicated to expect otherwise. 
Moreover, the group-thinking of Congress frequently leaves no clean-cut indi- 
cation of intent. “If Congress fails to pass legislation ... the reason may be 
that the committees simply did not have time to act, because of the pressure of 
higher priority business. Or if the matter was considered, it may have been 
blocked by a few strategically located persons, who by no stretch of the imagi- 
nation are the keepers of the conscience of Congress” (p. 201). The alternative 
to judicial legislation is not likely to be effective Congressional action but more 
complete and courageous use by the Bureau of its rule-making power supported 
by the courts and Congress. 

Professor Blough states that the court’s role in the taxing process is also 
criticized both for its delay and on the ground that conflicting opinions in differ- 
ent jurisdictions continue to plague practitioners and taxpayers for an unduly 
long time. Particularly irritating are the opinions which are not appealed by the 
Commissioner and in which he nevertheless refuses to acquiesce. A single tax- 
appeal court to centralize decisions, to provide specialized personnel, and to 
speed up the judicial process has been advocated. Professor Blough expresses no 
opinion on this matter but cites sympathetically the fear that such a court 
would not have adequate contacts or be sufficiently representative. The reviewer 
lays no claim to expertness on the point but he finds the case for some reorgani- 
zation very persuasive. 

Turning now to the author’s contribution on the substantive side of taxation, 





1953] BOOK REVIEWS 355 


it may be observed that some of his treatment is very sketchy. Yet even here 
there are many points of stimulation. Selecting two or three that stand out in 
the reviewer’s memory, we may cite as one the revealing distinction the author 
makes between the economic, political and psychological limits to taxation. Of 
these, the economic limit is likely to be most hotly contested, but more often it 
is the other two which set the top level of taxes. Disposing of Colin Clark’s pop- 
ular thesis that taxes above twenty-five percent of the national income must pro- 
duce inflation, Professor Blough remarks that “if the program of government ex- 
penditures leaves enough to support both a reasonable standard of consumption 
and sufficient investment to maintain productivity of the country, taxes to 
cover the expenses probably would not exceed the over-all economic limits of 
taxation” (p. 233). He adds: “Certainly inflation is more likely to develop if ex- 
penditures are made without taxes than if they are accompanied by taxes suf- 
ficient to cover them” (p. 233). 

The treatment of the inflationary aspect of a high balanced budget seems, 
however, to fall short in some respects. Professor Blough recognizes the prevail- 
ing opinion that a balanced budget is no guarantee against inflation. Going 
further, he says that a high balanced budget may be disinflationary because the 
taxes entailed may activate idle savings. But he does not come to grips with the 
contention that high (or perhaps rising) public expenditures necessarily create 
inflationary pressure by superimposing a new demand for resources without an 
equivalent counteracting effect (through taxes) upon existing private demand. 

The author places unusual stress upon the “abandonment of the gold stand- 
ard” as a turning point in budgetary policy. He says that: “The fear for the in- 
tegrity of the public credit was at bottom a fear of not being able to redeem obli- 
gations in gold. The mistake had been made earlier in the emphasis placed on 
the gold standard and in teaching the people that national bankruptcy and 
economic collapse would result from not redeeming in gold” (p. 240). The re- 
viewer accepts this statement as a fair appraisal of this significant element in the 
truly revolutionary turn of events in the thirties, but he doubts that this view 
will meet with general approval. 

The author’s discussion of the factors involved in the selection of excises 
raises points not usually found in public finance texts. ‘Relatively few com- 
modities,” he says, “‘have the characteristics that make a commodity attractive 
as an object of excise taxation” (p. 341). Among these characteristics are a large 
sales volume, an inelastic demand, a clearly definable subject and the absence 
of direct competition with untaxed items. The excise tax works best in the case 
of commodities such as tobacco that have no close substitutes. A tax on fuel oil 
would not qualify because of the many close and highly competitive substitutes 
in fuel (reviewer’s illustration). The British Purchases Tax defies many of these 
difficulties, but Professor Blough suggests persuasively that such a program 
would bog down with political and administrative difficulties in the United 
States. 
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This book should help to bridge the gap in tax literature between books writ- 
ten for and by lawyers or accountants on the one hand, and those written for 
and by economists on the other. (The gap will still remain, perhaps, until some- 
one is brave enough to attempt the inclusion of tax incidence in a work of this 
kind.) The book also supplies a missing link between the procedural aspects of 
taxation and the economic and political issues in this fieid. Furthermore, its bib- 
liographical feature is unusually complete and descriptive. The book should 
command not only a wide audience among lawyers and economists, but also 
among statesmen and laymen. 

Haroip M. Groves* 


Principles of International Law. By Hans Kelsen. New York: Rinehart & Co., 

1952. Pp. 461. $5.00. 

When young Woodrow Wilson wrote The State in 1890 he contended that 
international law is really “‘not law at all,’’ since “it is law without forceful sanc- 
tion. There is no earthly power to enforce obedience to rules of conduct between 
nation and nation.” A quarter of a century later he was embarked upon an ef- 
fort to create such an earthly power, i.e., the League of Nations, in the fond but 
vain hope that international organization and collective security might make 
the ‘‘rule of law” as effective in the community of nations as in some of the West- 
ern communities of men. The same conception, implicit in the U.N. since its 
transformation into a vehicle of U.S. foreign policy, confronts us with the logical 
absurdity and moral paradox of “‘war for peace” in Korea, with almost everyone 
taking it for granted that international] law can somehow be “enforced” through 
the armed coercion of law-breaking States by law-abiding States. That this as- 
sumption is not only wholly fallacious but conducive to the horrors of Holy 
Wars and the monstrosity (as Charles A. Beard once put it) of “perpetual war 
for perpetual peace” is understood by all federalists and by some international 
lawyers (e.g., the late Edwin Borchard) but is largely ignored in most of the lit- 
erature of international law and in some of the literature of international 
politics. 

The brilliant and erudite Hans Kelsen, Professor of Political Science at Berke- 
ley and author of many learned tomes (including General Theory of Law and 
the State and The Law of the United Nations), rejects Wilson’s original view 
and, amid much metaphysical pyrotechnics, comes close to accepting the now 
popular and always unworkable theory of collective security as the basis of 
law enforcement in the society of sovereigns. But his prime purpose is to offer 
a new textbook in public international law. He has indeed written a most excel- 
lent text which should find good use in and out of schools of law. 

Kelsen’s contribution covers briefly but ably most of the topics usually dealt 
with in works of this kind. His treatment is more “philosophical” —sometimes 


* Professor of Economics, University of Wisconsin. 
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in the worst, and sometimes in the best, sense of the word—and also fresher and 
more provocative than is commonly the case with legal textbooks. Since war is 
“outlawed,” to the edification of all unrealists, Kelsen relegates the law of war 
to his discussion of sanctions, where war against law breakers, mirabile dictu, 
becomes legal “‘counterwar.” Under the Charter, Kelsen opines, even wars of 
aggression are legal if waged against a State which has resorted to illegal war 
against another. If this appears confusing, the confusion is not of Kelsen’s mak- 
ing but is a product of the befuddlement of modern mankind in its weird convic- 
tion, long before 1984, that ‘‘War is Peace”’ (as the late George Orwell put it) 
and that collective armed hostilities against armed outlaws are the best means 
toward a stable legal order. 

There is, it seems to me, no way out of this dilemma save through internation- 
al federation, whereby rules of law would be enforced on individuals rather than 
upon sovereignties, or through a literal return to the old international law and 
to traditional concepts of neutrality and nonintervention, coupled with prudent 
Realpolitik in place of crusades against sin. Kelsen offers no way out, nor would 
it be fair to expect him to do so in this type of work. 

What he offers us is a solid and thoughtful exposition of the customary pre- 
cepts, plus a suggestive discussion of principles. In view of the deadlock at Pan- 
munjom, it is not without interest to note his flat assertion (p. 71): “The bellig- 
erent in whose power the prisoners of war are is obliged to release them and re- 
patriate them as soon as the war is terminated.’’ Many will question his repudi- 
ation of “natural law” as the source of international law and his derivation of 
national or municipal law from international law. But all will welcome his care- 
ful documentation, his up-to-date citations of relevant cases, and the general 
lucidity of his analysis. 

Freperick L. ScouMAN* 


Law and Society in the Relations of States. By P. E. Corbett. New York: Har- 
court, Brace and Company, 1951. Pp. 326. $4.75. 
Realistic analysis of the world community process is a task which has cur- 

rently engaged the talents of large numbers of scholars categorized as lawyers, 

political scientists, economists, social psychologists and cultural anthropolo- 

gists. All too often this departmentalization results in products that reflect a 

narrowly circumscribed view of the problem. Professor Corbett, a legal special- 

ist, has recently contributed his efforts to an “unprejudiced evaluation”’ (p. 3). 

However, his book might better be entitled “Chaos and Anarchy in the Rela- 

tions of States,’’ for the author adopts an initial hypothesis that there is no ef- 

fective international “law” or “society.”! The extent to which Corbett mini- 
* Woodrow Wilson Professor of Government, Williams College, Williamstown, Massa- 
chusetts. 


1 The reader will have some difficulty in finding the author’s frame of reference for the term 
“society.’’ See, e.g., p. 40. For precise articulation of operational indexes in regard to group 
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mizes the existence of an international society is indicated by his contention that 
there is “no general society uniting even the ‘civilized’ States,” and by his dis- 
missal of the possibility that there exists a unity of demand for international 
common values (p. 40).? While he denies postulating a law of nations (p. 3), and 
indeed presents no concise statement of his understanding of law, such state- 
ments as “there is little but the abstract rule” and the author’s emphasis upon 
establishment of “the organizations usually associated with the term ‘law’” 
(p. 10), as well as his entire approach to international problems demonstrate 
that Professor Corbett’s reference is solely to a body of doctrine rather than to 
decision-making in the world power process. 

Elsewhere in the volume, the author employs such familiar examples as the 
practices in regard to piracy (p. 55), relations between foreign occupying forces 
and inhabitants of the occupied territory (p. 56), individual blockade runners 
(p. 56), and the Nuremberg Trial (p. 58) to document the trend toward a reali- 
zation that private individuals as well as certain organizations are not mere ob- 
jects of international law. However, in the face of this evidence, we learn that 
“[i]t is not possible, on the basis of international practice, to say simply either 
that individuals are or that they are not, ‘persons in international law.’ It is 
only possible to say that in some contexts they are treated as persons, in others 
not” (p. 58). Such verbalistic sophistry suggests that Professor Corbett is a 
gentleman from Missouri, who upon being showed refused to believe. The facts 
of life indicate that there are a vast number of participants continually engaged 
in the interactions of the world power process.* 

Controversy about the origin, scope and efficacy of the normative quality of 
international law, Professor Corbett asserts, ‘keeps the theory of a law of na- 
tions as much a field of debate as it ever was” (p. 35), and he finds a breakdown 
of all attempts to rest the validity of the norm on the consent of states. Over- 
concentration on the role of traditional doctrine leads, furthermore, to such 
conclusions as “{a]ny claim is either supported by the existing law, or it is not, 
and that is a question for a court” (p. 78). (Emphasis added.) Apparently, Pro- 
fessor Corbett vainly seeks some touchstone of “validity” outside the decision- 
making process. At the same time, he negates the evolutionary or adoptive ele- 
ment of law so that a static body of doctrine irresponsive and irrelevant to 
changed conditions remains.‘ 


institutions and practices, see Lasswell and Kaplan, Power and Society 29-51 (1950), in which 
a “‘society’’ is defined as a group with its culture. See further, Linton, The Science of Man in 
the World Crisis 79 et seq. (1945). 


* The domestic jurisdiction concept seems to constitute the author’s doctrinal blinders to a 
world society; by way of contrast the Tenth Amendment of the United States Constitution 
could hardly be said to remove the United States from the definition of a ‘“‘society.”’ 


* See text at note 9. 


* For the theoretical framework of a more realistic type of investigation, see Lasswell and 
Kaplan, Power and Society cc. VI, X (1950). 
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In discussing events of recent significance, the author considers the Nurem- 
berg Trial at some length and observes that “in addition to the traditional 
category of war crimes, two new classes of offenses, namely, (a) crimes against 
peace .. . and (b) crimes against humanity” were defined (pp. 227-28).5 Profes- 
sor Corbett maintains that convictions based upon this declaration of law con- 
tain “an element of ex post facto legislation” (p. 231), thus defying the tradi- 
tional doctrine of acts of state (p. 232). 

“The tribunal was here ignoring the long and undecided doctrinal debate on 
the question whether, and how far, the individual is subject to rights and duties 
under the law of nations. . . . To make it the rule would, in the view taken in 
this book, be a useful development; but to apply it now as if it had been estab- 
lished as the rule clearly involves ex post facto legislation” (p. 232). In fact the 
victors could have admitted they were administering justice as they saw it, “not 
as it is measured by law properly so called” (p. 236). Then again, Professor 
Corbett characterizes the United Nations effort to restore peace in Korea as il- 
legal, declaring that it “involved ignoring the voting rule set out in Article 27, 
paragraph 3 of the Charter. With substantial justification and a marked dis- 
regard for the legal punctilio, the United Nations in that instance assumed a 
role that the letter of its constitution prohibited.” In conclusion, Professor 
Corbett proposes offering the world “a society in which the welfare of the human 
individual would be the acknowledged primary object, and in which all organi- 
zation for preventing violence and raising standards of life would be regarded as 
means to this end” (p. 295). Institutionally the United Nations would be 
gradually reoriented “around the focus of human rights,” and practices similar 
to those engaged in by the International Labor Organization would be em- 
ployed; that is, some “particular problem, such as racial discrimination, should 
be selected first, and a system of study, report, and enforcement worked out and 
tested by actual experience before moving into other fields” (pp. 295-97). 

Any “unprejudiced evaluation” of the domain of “law” and “society” in 
international relations demands comprehensive examination of the world power 
process and the role of doctrine in decision-making.* Initially this requires a 
recognition that a variety of participants, including, in addition to nation 
states, international governmental organizations, transnational political parties, 
transnational pressure groups, transnational private associations, and individual 
human beings, each with certain identifications, demands and expectations are 

‘For complete statement, see Charter of the International Military Tribunal, Article 
6(a)(c), reproduced in Sohn, Cases on World Law 976-79 (1950). 

* This objection is surprising after the author’s admonishment against transferring, by 
analogy, municipal law of doubtful relevance to the international sphere. Ibid., at 8. 


7 United Nations Charter, Art. 27(3) (1945) provides: ‘“‘Decisions of the Security Council on 
all other matters [than procedural ones] shall be by an affirmative vote of seven members in- 
cluding the concurring votes of the permanent members.”’ 

* A more detailed analysis of the relation of law to the world power process may be found in 
McDougal, The Role of Law in World Politics, 20 Miss. L.J. 253, 260-63 (1949). 
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using certain bases of power to secure values across national boundaries. These 
participants demand such characteristic values as power, wealth, respect or 
prestige, well being, a variety of skills, harmonious personal relations, rectitude 
and an accurate flow of communication.* In demanding and seeking these values 
a great variety of effective bases of power and both governmental and nongov- 
ernmental institutions and practices are utilized. Hence, law may be most use- 
fully considered as formal authority combined with effective control, that is, a 
conjunction of the people who are expected to make the important decisions and 
the people who actually make them. An empirical investigation will frequently 
reveal a separation of these two elements, but if either is absent the result is only 
ineffective authority or naked force. While effective decisions concerning values 
are made throughout the entire range of institutions, in order to locate the role 
of doctrine in this social process, law may be defined as a part of government, 
which includes the official decision makers of the community, the technical, 
legal doctrines by which the decisions are said to be made, and finally the prac- 
tices by which this doctrine is applied. Viewed from this perspective, doctrine is 
seen to be only one of the variables which determine decision. Other variables 
comprehend all the identifications, demands and expectations of both official 
and effective decision makers. From this brief summary of the world power 
process it follows that the frame of reference with which one describes “law’’ 
takes on a new and vital importance. Law becomes an instrument for achieving 
desired effects which is prospective in nature and not merely the dead descrip- 
tion of past policies. 

Specifically, doctrine can be applied in such a manner as to promote a world 
society which honors the dignity of the individual human being. In order to 
emphasize the difference in results between the traditional approach to inter- 
national law and a value or policy oriented approach, reference to particular 
problems may be fruitful. The inflexible, mechanical application of doctrine led 
Professor Corbett to conclude that both the Nuremberg Trial and the United 
Nations Korean effort were not in accord with certain legal norms. This result 
often follows from the use of an ambiguous doctrine which simultaneously 
refers to the facts and legal consequences. A rational policy decision finds these 
actions in accord with both our preference for human dignity and prior pre- 
scriptions of doctrine. First, the characterization of the Nuremberg decision as 
not “law properly so called” because of its alleged ex post facto nature demon- 
strates the fallacy of applying the doctrine out of its intended context. The 
prohibition of ex post facto prescriptions is designed to protect citizens within a 
nation state from the oppression of tyrants; it has no relevance to the protection 
of tyrants, who seek to impose oppression on the peoples of other nation states. 
With this orientation in context and elimination of doctrinal strait jackets, 


* For a comprehensive statement of interactions in the shaping and sharing of all values, see 
Lasswell and McDougal, Legal Education and Public Policy: Professional Training in the 
Public Interest, 52 Yale L.J. 203 (1943). 
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an observer may make a disinterested analysis of the facts and an appraisal of 
the conflicting values at stake, which in this case are power, rectitude and re- 
spect demanded on the part of world society on the one hand as contrasted with 
physical well being, power and wealth of the defendants on the other. An ap- 
praisal of alternatives might show that these defendants could be summarily 
executed, released without trial or punishment or granted a trial. A preference 
for individual human dignity leads to the last alternative, which was actually 
followed. If this concept of law be accepted, that is of effective control and for- 
mal authority, it cannot be denied that the Nuremberg decision constitutes 
law, and it should be noted that the Tribunal was able to find a vast body of 
doctrine in International treaties and customary law of nations to sustain the 
convictions.’ The action taken by the United Nations in Korea can be analyzed 
in similar fashion." Without developing a comprehensive application of a policy- 
oriented approach to this issue, if the decision maker finds that United Nations 
aid to the survival of South Korean independence is a humanistic policy in ac- 
cord with the major purposes of the United Nations, then adequate basis for the 
legality of the action exists. One may invoke a familiar canon of interpretation 
with regard to agreements which states that where the textual language is am- 
biguous,” that interpretation should be applied which contributes most to the 
major purposes for which the agreement was made. 

If this analysis of the world community process is sound, it follows that no 
treatment of Law and Society in the Relations of States based solely upon doctrine 
can possibly be adequate. To study a social process, students of the law must 
call upon the findings of experts in a variety of interrelated fields, such as cul- 
tural anthropology, social psychiatry, economics and semantics. The special 
skill of the lawyer lies in his knowledge of legal doctrine and procedure. Professor 
Corbett’s book demonstrates his skill in the use of these traditional tools, yet it 
is apparent that this is insufficient. The alternative is a value or policy-oriented 
approach which provides a concept of law conjoining formal authority and ac- 
tual power in the community interest, and applies doctrine so as to promote a 
truly democratic society in which all values, including actual power, are widely 
shared. 

Crcit J. OLMSTEAD* 


10 Judgment of the International Tribunal, Nuremberg (October 1, 1946). Opinion and 
Judgment (Washington, 1947). For reproduction see Sohn, op. cit. supra note 5, at 983-1034. 


" For a detailed, systematic approach to this event, see McDougal and Gardner, The 
Veto and the Charter: An Interpretation for Survival, 60 Yale L.J. 258 (1951). The import of 
Art. 27(3) of the United Nations Charter appears in note 7 supra. 


That Art. 27(3) of the United Nations Charter contains ambiguities is documented in 
Goodrich and Hambro, Charter of the United Nations 216-27 (1949). 


* Assistant Professor of Law, New York University School of Law. 
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